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Docket Number(s): Case Nos. 21-139 (L), 21-339 (CON), 21-593 (CON) Caption [use short title]

Motion for: Voluntary Dismissal
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Petitioners ask the Court to dismiss the petitions for review

NRDC, et al. v. NHTSA, et al.
pursuant to Federal Rule of Appellate Procedure 42(b) with

the parties to bear their own costs and fees.
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OPPOSING ATTORNEY: H- Thomas Byron

[name of attorney, with firm, address, phone number and e-mail]
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

TRAFFIC SAFETY
ADMINISTRATION, et al.,

NATURAL RESOURCES )
DEFENSE COUNCIL, INC., )
SIERRA CLUB, et al. )
)
Petitioners, )
) Case Nos. 21-139 (L), 21-339
V. ) (CON), 21-593 (CON)
)
NATIONAL HIGHWAY )
)
)
)
)

Respondents,

UNOPPOSED MOTION TO VOLUNTARILY DISMISS
PETITIONS FOR REVIEW PURSUANT TO FEDERAL RULE OF
APPELLATE PROCEDURE 42(b)

Pursuant to Federal Rule of Appellate Procedure 42(b), Petitioners
hereby move the Court for an order dismissing the above captioned
petitions for review.

These consolidated petitions concern an interim final rule
promulgated in January 2021 by the National Highway Traffic Safety
Administration (‘“NHTSA”) concerning the penalty rate applied to
automobile manufacturers that violate NHTSA’s corporate average fuel

economy (“CAFE”) standards. See 86 Fed. Reg. 3016 (Jan. 14, 2021) (the



“Interim Final Rule”). This Court twice ruled against NHTSA’s earlier
efforts to suspend or lower the penalty rate for violating CAFE
standards. See Nat’l Res. Def. Council v. Nat’l Highway Traffic Safety
Admin., 894 F.3d 95 (2d Cir. 2018); New York v. Nat’l Highway Traffic
Safety Admin., 974 F.3d 87 (2d Cir. 2020). Nevertheless, NHTSA’s
Interim Final Rule purported to reduce the CAFE penalty rate from $14
to $5.50 for model years 2019-2021. Shortly after these petitions were
filed, NHTSA undertook a review of the Interim Final Rule in response
to Executive Order 13990 (“Protecting Public Health and the
Environment and Restoring Science to Tackle the Climate Crisis”), 86
Fed. Reg. 7037 (Jan. 25, 2021), and promulgated a final rule restoring
the inflation-adjusted $14 penalty rate for model years 2019-2021,
which became effective on May 31, 2022. 87 Fed. Reg. 18,994 (Apr. 1,
2022) (the “Final Rule”).

These petitions have been in abeyance pending the outcome of
NHTSA’s rulemaking. ECF No. 85. On May 13, 2022, the Court granted
Petitioners’ unopposed motion to continue to hold these cases in
abeyance until June 14, 2022. ECF No. 163. This date falls

approximately two weeks after both the effective date of the Final Rule



and the statutory deadline for any petitions for review challenging the
Final Rule. See 49 U.S.C. § 32909(b) (requiring that any challenge to a
final rule under EPCA be filed within 59 days after its promulgation).
Petitioners are not aware of any challenge to the Final Rule and
NHTSA represents through counsel that it has not received any such
petitions.

Because the Interim Final Rule was repealed by the Final Rule
and NHTSA has restored the statutorily required penalty rate,
Petitioners move to voluntarily dismiss these petitions for review under
Federal Rule of Appellate Procedure 42(b). The Respondents and
Respondent-Intervenors do not oppose this motion. The parties have
agreed that each side shall bear its own costs and fees.

Dated: June 14, 2022



Respectfully submitted,

LETITIA JAMES

Attorney General of New York
YUEH-RU CHU

Section Chief, Affirmative Litigation
ASHLEY M. GREGOR

Special Assistant Attorney General
Environmental Protection Bureau
JUDITH N. VALE

Deputy Solicitor General

By: _/s/ Gavin G. McCabe (by
permission)

GAVIN G. MCCABE

Assistant Attorney General
Environmental Protection Bureau
28 Liberty Street, 19th Floor
New York, NY 10005
Telephone: (212) 416-8469
Gavin.McCabe@ag.ny.gov

Attorneys for Petitioner State of
New York

WILLIAM TONG

Attorney General of Connecticut
MATTHEW I. LEVINE

Deputy Associate Attorney General

By: /s/ Scott N. Koschwitz (by
permission)

SCOTT N. KOSCHWITZ
Assistant Attorney General
165 Capitol Avenue

Hartford, CT 06106
Telephone: (860) 808-5250
Scott.Koschwitz@ct.gov

ROB BONTA

Attorney General of California
DAVID ZONANA

Supervising Deputy Attorney General
LAURA J. ZUCKERMAN

Supervising Deputy Attorney General

By: _/s/ David Zaft (by permission)
DAVID ZAFT

Deputy Attorney General

Office of the Attorney General

300 S. Spring St., Suite 1702

Los Angeles, CA 90013
Telephone: (213) 269-6372
David.Zaft@doj.ca.gov

Attorneys for Petitioner State of
California

KATHLEEN JENNINGS
Attorney General of Delaware
JAMESON A.L. TWEEDIE
Deputy Attorney General

By: /s/ Christian Douglas Wright (by
permission)

CHRISTIAN DOUGLAS WRIGHT
Director of Impact Litigation
Delaware Department of Justice

820 N. French Street, 6th Floor
Wilmington, DE 19801

Telephone: (302) 683-8880
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Attorneys for Petitioner State of
Connecticut

KwWAME RAOUL

Attorney General of Illinois
MATTHEW J. DUNN

Chief, Environmental
Enforcement/Asbestos Litigation
Division

By: /s/ Sarah A. Hunger (by
ermission

SARAH A. HUNGER

Deputy Solicitor General

100 West Randolph Street

12th Floor

Chicago, IL 60601

Telephone: (312) 814-5202

SHunger@atg.state.il.us

Attorneys for Petitioner State of Illinois

BRIAN E. FROSH
Attorney General of Maryland

By: /s/ Joshua M. Segal (by
permission)

JOSHUA M. SEGAL

Special Assistant Attorney General

Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202
Telephone: (410) 576-6446
JSegal@oag.state.md.us

Attorneys for Petitioner State of
Maryland

Christian.Wright@delaware.gov

Attorneys for Petitioner State of
Delaware

AARON M. FREY
Attorney General of Maine

By: _/s/ Laura E. Jensen (by
permission)

LAURA E. JENSEN

Assistant Attorney General
6 State House Station
Augusta, ME 04333
Telephone: (207) 626-8868
Laura.Jensen@maine.gov

Attorneys for Petitioner State of Maine

MAURA HEALEY

Attorney General of Massachusetts
MATTHEW IRELAND

CAROL IANCU

Assistant Attorneys General

MEGAN M. HERZOG

Special Assistant Attorney General for
Climate Change

By: /s/ David S. Frankel (by
permission)

DAVID S. FRANKEL

Special Assistant Attorney General
Office of the Attorney General
Environmental Protection Division




KEITH ELLISON
Attorney General of Minnesota

By: /s/ Peter N. Surdo (by
ermission

PETER N. SURDO

Special Assistant Attorney General

445 Minnesota Street, Suite 900

St. Paul, MN 55101

Telephone: (651) 757-1061

Peter.Surdo@ag.state.mn.us

Attorneys for Petitioner State of
Minnesota

ELLEN F. ROSENBLUM

Attorney General of Oregon
STEVE NOVICK

Special Assistant Attorney General

By: _/s/ Paul Garrahan (by
permission)

PAUL GARRAHAN
Attorney-in-Charge

Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301

Telephone: (503) 947-4593
Paul.Garrahan@doj.state.or.us

One Ashburton Place, 18th Floor
Boston, MA 02108

Telephone: (617) 963-2294
David.Frankel@mass.gov

Attorneys for Petitioner
Commonwealth of Massachusetts

MATTHEW J. PLATKIN
Acting Attorney General of
New Jersey

By: /s/ Willis A. Doerr (by permission)

WILLIS A. DOERR

Assistant Attorney General
Office of the Attorney General
R.J. Hughes Justice Complex
25 Market St.

Trenton, NJ 08625

Telephone: (609) 376-2745
Willis.Doerr@law.njoag.gov

Attorneys for Petitioner State of
New Jersey

JOSH SHAPIRO

Attorney General of Pennsylvania
MICHAEL J. FISCHER

Chief Deputy Attorney General
JACOB B. BOYER

Deputy Attorney General

By: _/s/ Ann R. Johnston (by
permission)

ANN R. JOHNSTON

Senior Deputy Attorney General
Office of the Attorney General
Strawberry Square, 14th Floor
Harrisburg, PA 17120
Telephone: (717) 857-2091
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Attorneys for Petitioner State of
Oregon

PETER F. NERONHA
Attorney General of Rhode Island

By: _/s/ Nicholas M. Vaz (by
permission)

NICHOLAS M. VAZ

Special Assistant Attorney General
150 South Main Street

Providence RI 02903

Telephone: (401) 274-4400
tjedele@riag.ri.gov

Attorneys for Petitioner State of Rhode
Island

ROBERT W. FERGUSON
Attorney General of Washington

By: /s/ Chris H. Reitz (by permission)
CHRIS H. REITZ

Assistant Attorney General

Office of the Attorney General

2425 Bristol Court, SW, 2nd Floor
P.O. Box 40117

Olympia, WA 98504

Telephone: (360) 586-4614
Chris.Reitz@atg.wa.gov

Attorneys for Petitioner State of
Washington

AJohnston@attorneygeneral.gov

Attorneys for Petitioner
Commonwealth of Pennsylvania

THOMAS J. DONOVAN, JR.
Attorney General of Vermont

By: _/s/ Justin Kolber (by permission)
JUSTIN KOLBER

Assistant Attorney General
Environmental Protection Division
109 State Street

Montpelier, VT 05609

Telephone: (802) 828-5620
Justin.Kolber@vermont.gov

Attorneys for Petitioner State of
Vermont

NATURAL RESOURCES DEFENSE
COUNCIL

By: _/s/ Thomas Zimpleman
THOMAS ZIMPLEMAN

1152 15th Street NW, Suite 300
Washington, DC 20005
Telephone: (202) 513-6244
tzimpleman@nrdc.org

ALEXANDER L. TOM

111 Sutter Street, 21st Floor
San Francisco, CA 94104
Telephone: (415) 875-8202
atom@nrdc.org

Counsel for Petitioner Natural
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By: _/s/ Vera Pardee (by permission)

VERA PARDEE

726 Euclid Avenue
Berkeley, CA 94708
Telephone: (858) 717-1448
pardeelaw@gmail.com

Counsel for Petitioner Sierra Club

Resources Defense Council

COVINGTON & BURLING LLP

By: _/s/ Gary s. Guzy (by permission)
GARY S. Guzy

THOMAS BRUGATO

One City Center

850 Tenth St. NW

Washington, DC 20001

Telephone: (202) 662-5978
GGuzy@cov.com

TBrugato@cov.com

Attorneys for Petitioner Tesla, Inc.



CERTIFICATE OF SERVICE
I hereby certify that I electronically filed the foregoing motion on
June 14, 2022 with the Clerk of the Court for the United States Court of
Appeals for the Second Circuit by using the appellate CM/ECF system.
The participants in this case are registered CM/ECF users and

service will be accomplished by the appellate CM/ECF system.

Dated: June 14, 2022 /s/'Thomas Zimpleman
Counsel for Petitioner Natural Resources
Defense Council




