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States of California, Colorado, Connecticut, Delaware, Hawaii, Illinois, Maine, 
Maryland, Michigan, Minnesota, Nevada, New Jersey, New Mexico, New York, 

North Carolina, Oregon, Rhode Island, Vermont, Washington, and Wisconsin; the 
Commonwealths of Massachusetts and Pennsylvania; the District of Columbia; the 

Cities and Counties of Denver and San Francisco; and the Cities of Los Angeles, 
New York, Oakland, and San Jose 

 

October 26, 2021 

 
Submitted via www.regulations.gov 
 

Dr. Steven Cliff, Ph.D., Acting Administrator 
National Highway Traffic Safety Administration 
Docket ID No. NHTSA-2021-0053 
Docket Management Facility, M–30 
U.S. Department of Transportation  
West Building, Ground Floor, Rm. W12-140 
1200 New Jersey Avenue SE 
Washington, DC 20590 
 

Re: Comments on the Proposed Corporate Average Fuel Economy 
Standards for Model Years 2024-2026 Passenger Cars and Light 
Trucks, Docket ID Nos. NHTSA-2021-0053 & NHTSA-2021-0054 
 

Dear Acting Administrator Cliff: 

The undersigned States and Cities respectfully submit these comments, including 
the attachments hereto, in response to the National Highway Traffic Safety 
Administration’s (NHTSA) notice of proposed rulemaking:  Corporate Average Fuel 
Economy Standards for Model Years 2024-2026 Passenger Cars and Light Trucks, 86 
Fed. Reg. 49,602 (Sept. 3, 2021) (Proposal).1  We welcome NHTSA’s reconsideration of 
its Safer Affordable Fuel-Efficient Vehicles Rule for Model Years 2021-2026 Passenger 
Cars and Light Trucks (SAFE 2) (85 Fed. Reg. 24,174 (Apr. 30, 2020)), and we strongly 
support increasing the stringency of NHTSA’s corporate average fuel economy (CAFE) 
standards. 

The Energy Policy and Conservation Act (EPCA) requires NHTSA to establish 
“maximum feasible” fuel economy standards.  49 U.S.C. § 32902(f).  Congress enacted 
this statute to ensure that NHTSA take action to conserve fuel.  NHTSA’s SAFE 2 

                                                             
1 The States and Cities are submitting these comments along with more detailed 
comments (detailed comments) attached as Appendix A, an index attached as Appendix 
B, and reference materials attached as Appendix C.  All materials are being submitted via 
www.regulations.gov. 

http://www.regulations.gov/
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standards are unlawful because, among other things, they contravene this mandate.  In 
SAFE 2, NHTSA unlawfully interpreted and applied the statutory factors articulated in 
EPCA, improperly balanced those factors, included non-statutory factors in its balancing, 
and ultimately failed to set standards at the “maximum feasible” level EPCA requires.  
This analysis resulted in standards that increase vehicle ownership costs, increase the 
emissions of GHGs and other air pollutants, and result in the consumption of more oil.  

In the present proposal NHTSA presents three “action” alternatives, all of which 
represent fuel economy standards for model years 2024 to 2026 that are more stringent 
than the SAFE 2 standards.  86 Fed. Reg. at 49,744-49,756.  As discussed at length in the 
detailed comments attached hereto as an appendix, NHTSA has properly returned, in this 
proposal, to its historic interpretation of the statutory factors required under EPCA: 
“technological feasibility, economic practicability, the effect of other motor vehicle 
standards of the Government on fuel economy, and the need of the United States to 
conserve energy.”  49 U.S.C. § 32902(f).  NHTSA also correctly “acknowledges the 
priority of energy conservation,” in determining “maximum feasible” standards.  86 Fed. 
Reg. at 49,793-49,796.  The agency finds that Alternative 2, its preferred alternative, will 
result in fuel savings greater than the increased cost of more fuel efficient vehicles, will 
protect consumers from price shocks, and will decrease consumption of oil which will 
have positive impacts on the national balance of payments, U.S. foreign policy, and the 
environment.  Id.  NHTSA also correctly concludes that the technology needed to meet 
the preferred alternative already exists, and those standards are therefore achievable.  86 
Fed. Reg. at 49,792, 49,804, 49,810.  And it clearly establishes that the proposed 
standards are well within the financial capability of the industry and are therefore 
“economically practicable.” 

NHTSA has thus properly recognized that it is departing and should depart from 
the conclusions reached one year ago in the SAFE 2 rulemaking.  The SAFE 2 standards 
were never justified, as they rested on an error-ridden analysis and unlawful 
interpretations of Congress’s commands.  Our States and Cities agree that a new analysis 
and a rebalancing—based on a return to a proper understanding of the statute—is 
appropriate.  By adopting more stringent standards, NHTSA will save drivers money on 
gas, promote stable fuel prices, reduce pollution, and help counter the climate crisis that 
is already wreaking havoc on our States and Cities.   

The preferred alternative standards—Alternative 2—are technologically feasible, 
economically practicable, and effectuate the purpose of EPCA to conserve energy.  Based 
on that and the analysis presented in the Notice of Proposed Rulemaking, “maximum 
feasible” standards must be at least as stringent as Alternative 2.  However, NHTSA 
should consider, based on the full record before it, whether even more stringent 
standards—up to and including Alternative 3—are “maximum feasible.”  As laid out in 
the detailed comments, NHTSA’s analysis should be updated in a number of key 
respects, which would aid in that consideration, including: (1) adjusting the measure of 
rebound driving from fifteen to ten percent; (2) revising in the value of new vehicle 
demand elasticity from -1.0 to -0.34; (3) correcting to the per-mile marginal cost of 
congestion; (4) adopting the fatality rate per mile as the best measure of the safety of 
driving; (5) removing unsupported restrictions on the availability of high compression 
ratio technology in compliance modeling; and (6) changing the calculation of the social 
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cost of greenhouse gases.  We urge NHTSA to make those further improvements to its 
analysis and to finalize the most stringent standards it reasonably can—in other words, 
the “maximum feasible” standards. 

Finally, these States and Cities agree that if EPA reinstates the waiver for 
California’s Zero Emission Vehicle (ZEV) and GHG standards before NHTSA takes 
final action on this proposal, including these standards in NHTSA’s No Action baseline is 
reasonable.  86 Fed. Reg. at 49,793.  It is plainly reasonable for an agency to include the 
preexisting legal obligations of regulated parties in No Action baselines, since these 
baselines aim to capture, as accurately as possible, how regulated parties would behave 
but for the regulatory changes under consideration.     

For the reasons explained in more detail in the attached detailed comments, we 
urge NHTSA to expeditiously strengthen CAFE standards for model years 2024 to 2026 
and to adopt the most stringent standards it reasonably deems technologically feasible 
and economically practicable. 

If we can provide additional information that would be helpful in considering 
these comments, or if you wish to discuss any issue raised above with us, please do not 
hesitate to contact the undersigned. 
 

Sincerely,  

 

 

FOR THE STATE OF CALIFORNIA  
 
ROB BONTA  
ATTORNEY GENERAL  
 
DAVID A. ZONANA  
GARY TAVETIAN  
Supervising Deputy Attorneys General  
 
/s/ Caitlan McLoon    
CAITLAN MCLOON 
JESSICA BARCLAY-STROBEL  
MICAELA M. HARMS 
THEODORE MCCOMBS 
M. ELAINE MECKENSTOCK 
CAROLYN NELSON ROWAN  
ROBERT D. SWANSON 
LINDSAY N. WALTER  
JONATHAN A. WIENER 
Deputy Attorneys General  
300 S. Spring Street, Ste. 1702 
Los Angeles, CA 90013 
(213) 269-6438 
Caitlan.McLoon@doj.ca.gov 

mailto:Caitlan.McLoon@doj.ca.gov


4 
 

FOR THE STATE OF COLORADO  
 
PHILIP J. WEISER  
ATTORNEY GENERAL  
 
/s/ David A. Beckstrom  
DAVID A. BECKSTROM  
Assistant Attorney General  
Natural Resources & Environment Section  
Office of the Attorney General  
1300 Broadway, 7th Floor  
Denver, Colorado 80203  
(720) 508-6306  
david.beckstrom@coag.gov 

FOR THE STATE OF CONNECTICUT  
 
WILLIAM TONG  
ATTORNEY GENERAL  
 
MATTHEW I. LEVINE  
Deputy Associate Attorney General  
 
/s/ Scott N. Koschwitz  
SCOTT N. KOSCHWITZ  
Assistant Attorney General  
Connecticut Office of the Attorney 
General  
165 Capitol Avenue  
Hartford, Connecticut 06106  
(860) 808-5250  
scott.koschwitz@ct.gov 
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FOR THE STATE OF DELAWARE  
 
KATHLEEN JENNINGS  
ATTORNEY GENERAL OF 
DELAWARE 
 
/s/ Jameson A.L. Tweedie  
CHRISTIAN DOUGLAS WRIGHT  
Director of Impact Litigation  
JAMESON A.L. TWEEDIE  
RALPH K. DURSTEIN III  
Deputy Attorneys General  
Delaware Department of Justice  
820 N. French Street  
Wilmington, DE 19801  
(302) 683-8899 

FOR THE DISTRICT OF COLUMBIA  
 
KARL A. RACINE  
ATTORNEY GENERAL FOR THE 
DISTRICT OF COLUMBIA 
 
/s/ David S. Hoffmann  
DAVID S. HOFFMANN  
Assistant Attorney General 
Social Justice Section 
Office of the Attorney General 
 for the District of Columbia 
400 6th Street N.W. 10th Floor 
Washington, D.C. 20001 
(202) 442-9889 
david.hoffmann@dc.gov 
 
 
 

FOR THE STATE OF HAWAII   
  

CLARE E. CONNORS   
ATTORNEY GENERAL   

  
/s/ Clare E. Connors   
CLARE E. CONNORS  
Attorney General  
LYLE T. LEONARD   
Deputy Attorney General   
465 S. King Street, #200   
Honolulu, Hawaii 96813   
(808) 587-3050   
lyle.t.leonard@hawaii.gov 
 

FOR THE STATE OF ILLINOIS  
 
KWAME RAOUL  
ATTORNEY GENERAL  
 
/s/ Jason E. James  
JASON E. JAMES  
Assistant Attorney General  
MATTHEW DUNN  
Chief, Environmental Enforcement/  
Asbestos Litigation Division  
69 W. Washington St., 18th Floor  
Chicago, IL 60602  
(312) 814-0660  
jason.james@ilag.gov 
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FOR THE STATE OF MAINE  
 
AARON M. FREY  
ATTORNEY GENERAL  
 
/s/ Laura E. Jensen  
LAURA E. JENSEN  
Assistant Attorney General  
Maine Attorney General’s Office  
6 State House Station  
Augusta, ME 04333  
(207) 626-8868 

FOR THE STATE OF MARYLAND  
 
BRIAN E. FROSH  
ATTORNEY GENERAL  
 
/s/ Joshua M. Segal  
JOSHUA M. SEGAL  
Special Assistant Attorney General  
Office of the Attorney General  
200 St. Paul Place  
Baltimore, MD 21202  
Telephone: (410) 576-6446 
jsegal@oag.state.md.us 
 
 
 

FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
 
MAURA HEALEY  
ATTORNEY GENERAL  
 
CHRISTOPHE COURCHESNE  
Assistant Attorney General and Deputy 
Chief 
CAROL IANCU  
Assistant Attorney General  
MEGAN M. HERZOG  
DAVID S. FRANKEL  
Special Assistant Attorneys General  
 
/s/ Matthew Ireland  
MATTHEW IRELAND  
Assistant Attorney General  
Office of the Attorney General  
Energy and Environment Bureau 
One Ashburton Place, 18th Floor  
Boston, MA 02108  
Telephone: (617) 727-2200  
matthew.ireland@mass.gov 
 

FOR THE PEOPLE OF THE STATE OF 
MICHIGAN  
 
DANA NESSEL 
ATTORNEY GENERAL  
 
/s/ Gillian E. Wener 
GILLIAN E. WENER 
NEIL D. GORDON 
Assistant Attorneys General 
Michigan Department of Attorney 
General 
Environment, Natural Resources  
and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 
Telephone: (517) 335-7664 
wenerg@michigan.gov 
gordonn1@michigan.gov 
 

 
  

mailto:matthew.ireland@mass.gov
mailto:wenerg@michigan.gov
mailto:gordonn1@michigan.gov
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FOR THE STATE OF MINNESOTA 
 
KEITH ELLISON 
MINNESOTA ATTORNEY GENERAL 
 
/s/ Peter Surdo 
PETER N. SURDO 
Special Assistant Attorney General 
445 Minnesota Street, Suite 1400 
St. Paul, Minnesota 55101-2127 
(651) 757-1061 
peter.surdo@ag.state.mn.us 

FOR THE STATE OF NEVADA 
 
AARON D. FORD 
ATTORNEY GENERAL 
 
/s/ Heidi P. Stern 
HEIDI PARRY STERN 
Deputy Attorney General 
Office of the Nevada Attorney General 
100 N. Carson Street 
Carson City, Nevada 89701 
HStern@ag.nv.gov 
 

 
FOR THE STATE OF NEW JERSEY 
 
ANDREW J. BRUCK 
ACTING ATTORNEY GENERAL  
 
/s/ Chloe Gogo 
CHLOE GOGO 
Deputy Attorney General  
DANIEL RESLER 
Deputy Attorney General  
25 Market St., PO Box 093  
Trenton, NJ 08625-0093  
Telephone: (609) 376-2735  
Fax: (609) 341-5031  
daniel.resler@law.njoag.gov 
 

 
FOR THE STATE OF NEW MEXICO 
 
HECTOR BALDERAS 
ATTORNEY GENERAL 
 
/s/ Bill Grantham 
BILL GRANTHAM 
Assistant Attorney General 
Consumer & Environmental Protection 
Div. 
New Mexico Office of the Attorney 
General 
201 Third Street NW, Suite 300 
Albuquerque, NM 87102 
Tel: (505) 717-3520 
wgrantham@nmag.gov 

  

mailto:peter.surdo@ag.state.mn.us
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FOR THE STATE OF NEW YORK  
 
LETITIA JAMES  
ATTORNEY GENERAL  
 
/s/ Gavin G. McCabe  
GAVIN G. McCABE  
Assistant Attorney General  
YUEH-RU CHU  
Section Chief, Affirmative Litigation  
New York State Office of Attorney 
General  
28 Liberty Street  
New York, New York 10005  
(212) 416-8469  
gavin.mccabe@ag.ny.gov 
 
 

FOR THE STATE OF NORTH 
CAROLINA 
 
JOSHUA H. STEIN 
ATTORNEY GENERAL 
DANIEL S. HIRSCHMAN 
Senior Deputy Attorney General 
FRANCISCO BENZONI 
Special Deputy Attorney General 
 
/s/ Asher P. Spiller 
ASHER P. SPILLER 
TAYLOR CRABTREE 
Assistant Attorneys General 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, NC 27602 
Telephone: (919) 716-6400 
 

FOR THE STATE OF OREGON  
 
ELLEN F. ROSENBLUM  
ATTORNEY GENERAL  
 
/s/ Paul Garrahan  
PAUL GARRAHAN  
Attorney-in-Charge  
STEVE NOVICK  
Special Assistant Attorney General  
Natural Resources Section  
Oregon Department of Justice  
1162 Court Street NE  
Salem, Oregon 97301-4096  
(503) 947-4593  
Paul.Garrahan@doj.state.or.us  
Steve.Novick@doj.state.or.us 

FOR THE COMMONWEALTH OF 
PENNSYLVANIA  
 
JOSH SHAPIRO  
ATTORNEY GENERAL  
MICHAEL J. FISCHER  
Executive Deputy Attorney General  
 
/s/ Ann Johnston  
ANN JOHNSTON  
Senior Deputy Attorney General  
Office of Attorney General  
Strawberry Square, 14th Floor  
Harrisburg, Pennsylvania 17120  
(717) 705-6938  
ajohnston@attorneygeneral.gov 
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FOR THE STATE OF RHODE ISLAND 
 
PETER F. NERONHA 
ATTORNEY GENERAL 
 
/s/ Nicholas M. Vaz 
Nicholas M. Vaz 
Special Assistant Attorney General  
Office of the Attorney General  
Environmental and Energy Unit 
150 South Main Street 
Providence, Rhode Island 02903 
Telephone: (401) 274-4400 ext. 2297 
nvaz@riag.ri.gov 

FOR THE STATE OF VERMONT  
 
THOMAS J. DONOVAN, JR.  
ATTORNEY GENERAL 
 
/s/ Nicholas F. Persampieri  
NICHOLAS F. PERSAMPIERI  
Assistant Attorney General  
Office of the Attorney General  
109 State Street  
Montpelier, VT 05609  
(802) 828-6902  
nick.persampieri@vermont.gov 
 
 
 

FOR THE STATE OF WASHINGTON  
 
ROBERT W. FERGUSON  
ATTORNEY GENERAL  
 
/s/ Christopher H. Reitz  
CHRISTOPHER H. REITZ  
Assistant Attorney General  
Office of the Attorney General  
P.O. Box 40117  
Olympia, Washington 98504-0117  
(360) 586-4614  
chris.reitz@atg.wa.gov  
 

FOR THE STATE OF WISCONSIN 
 
JOSH KAUL 
ATTORNEY GENERAL 
 
/s/ Gabe Johnson-Karp 
GABE JOHNSON-KARP 
Assistant Attorney General 
Wisconsin Department of Justice 
Post Office Box 7857 
Madison, Wisconsin 53707-7857 
(608) 267-8904 
(608) 294-2907 (Fax) 
johnsonkarpg@doj.state.wi.us 
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FOR THE CITY AND COUNTY OF 
DENVER 
 
KRISTIN M. BRONSON 
CITY ATTORNEY 
 
/s/ Lindsay S. Carder                   
LINDSAY S. CARDER 
EDWARD J. GORMAN 
Assistant City Attorneys 
Denver City Attorney’s Office 
201 W. Colfax Avenue, Dept. 1207 
Denver, Colorado 80202 
(720) 913-3275 
Lindsay.Carder@denvergov.org 
Edward.Gorman@denvergov.org 
 
 
 

FOR THE CITY OF LOS ANGELES  
 
MICHAEL N. FEUER  
CITY ATTORNEY  
 
/s/ Michael J. Bostrom  
MICHAEL J. BOSTROM  
Assistant City Attorney  
200 N. Main Street, 6th Floor  
Los Angeles, CA 90012  
(213) 978-1867 

FOR THE CITY OF NEW YORK 
     
  
GEORGIA M. PESTANA 
CORPORATION COUNSEL 
  
/s/ Alice R. Baker 
ALICE R. BAKER 
Assistant Corporation Counsel 
100 Church Street 
New York, NY 10007 
(212) 356-2314 
 

FOR THE CITY OF OAKLAND 
 
BARBARA J. PARKER 
CITY ATTORNEY 
 
/s/ Barbara J. Parker 
BARBARA J. PARKER 
City Attorney 
One Frank Ogawa Plaza, Sixth Floor 
Oakland, CA 94612 
(510) 238-3601 
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FOR THE CITY AND COUNTY OF 
SAN FRANCISCO  
 
DENNIS J. HERRERA  
CITY ATTORNEY  
 
/s/ Robb Kapla  
ROBB KAPLA  
Deputy City Attorney  
Office of the City Attorney  
City Hall, Room 234  
1 Dr. Carlton B. Goodlett Place  
San Francisco, California 94102  
(415) 554-4647  
robb.kapla@sfcityatty.org  
 

FOR THE CITY OF SAN JOSE 
 
NORA FRIMANN 
CITY ATTORNEY  
 
/s/ Nora Frimann 
NORA FRIMANN 
City Attorney  
Office of the City Attorney  
200 E. Santa Clara Street, 16th Floor 
San Jose, California 95113-1905 
(408) 535-1900 
caomain@sanjoseca.gov 
 

 


