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UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF LOUISIANA 

LAKE CHARLES DIVISION 

 

STATE OF LOUISIANA, STATE OF 

ALASKA, STATE OF ARKANSAS, 

COMMONWEALTH OF KENTUCKY, 

STATE OF MISSISSIPPI, STATE OF 

MISSOURI, STATE OF MONTANA, 

STATE OF OKLAHOMA, STATE OF 

SOUTH CAROLINA, STATE OF WEST 

VIRGINIA, AND STATE OF WYOMING, 

AMERICAN PETROLEUM INSTITUTE, 

INTERSTATE NATURAL GAS 

ASSOCIATION OF AMERICA, and 

NATIONAL HYDROPOWER 

ASSOCIATION, 

 

 Plaintiffs, 

 

 v. 

 

U.S. ENVIRONMENTAL PROTECTION 

AGENCY and MICHAEL REGAN, in his 

official capacity as Administrator of the 

U.S. Environmental Protection Agency, 

 

 Defendants. 

 

Civil No. 2:23-cv-01714 

 

Judge James D. Cain, Jr. 

Magistrate Judge Thomas P. LeBlanc 

 

MOVANT-INTERVENOR STATES’ MOTION TO INTERVENE 

 

 Pursuant to Federal Rule of Civil Procedure 24 and Local Rule 7.6, the States of California, 

the California Water Resources Control Board, Colorado, Connecticut, Illinois, Maine, Maryland, 

Massachusetts, Michigan, Minnesota, New Mexico, New York, North Carolina, Oregon, 

Pennsylvania, Rhode Island, Vermont, Washington, and the District of Columbia (collectively 

Movant-Intervenor States) move for leave to intervene for the purpose of defending the challenged 

Clean Water Act Section 401 Water Quality Certification Improvement Rule, 88 Fed. Reg. 66,558 

(Sept. 27, 2023) (2023 Rule). 

The grounds for this timely motion, established more fully in the memorandum below, are 

that Movant-Intervenor States have significant interests in defending the challenged rule and in 
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preserving the full extent of their sovereign authority reserved by Congress under section 401 of 

the Clean Water Act, 33 U.S.C. § 1341 (section 401). Both of those interests are within the subject 

matter of this case and rely upon common questions of law and fact. Moreover, Movant-Intervenor 

States’ position is not adequately represented by any existing party to this case.  

This motion is based on: (1) the memorandum in support below; (2) Movant-Intervenor 

States’ comment letter dated August 8, 2022, on the U.S. Environmental Protection Agency’s 

(EPA) Proposed Clean Water Act Section 401 Water Quality Certification Improvement Rule, 87 

Fed. Reg. 35,318 (June 9, 2022), Docket ID No. EPA-HQ-OW-2022-0128 (Comment ID EPA-

HQ-OW-2022-0128-0140); (3) arguments of counsel; (4) all records and pleadings on file in this 

matter; and (5) the attached declarations. 

 Plaintiffs do not oppose intervention. EPA states that, while it believes as a general matter 

the United States is an adequate representative of the public’s interests in rulemaking challenges 

under the Administrative Procedure Act per Federal Rule of Civil Procedure 24(a)(2), the United 

States does not oppose the movants’ permissive intervention in this case.  

MEMORANDUM IN SUPPORT 

I. BACKGROUND 

Movant-Intervenor States exercise authority under section 401 to issue or deny water 

quality certifications for activities that require a federal license or permit and may result in a 

discharge into waters of the United States. See generally 33 U.S.C. § 1341. For more than fifty 

years, and pursuant to the policy Congress expressed in the Clean Water Act to “recognize, 

preserve, and protect the primary responsibilities of rights of States,” 33 U.S.C. § 1251(b), states 

have successfully implemented section 401 in a manner that is consistent with the Clean Water 

Act, state laws, and the states’ sovereign, proprietary, and other interests in water quality within 

their borders.  

In 2020, EPA adopted a new rule titled Clean Water Act Section 401 Certification Rule, 

which represented a radical departure from the plain language and intent of the Clean Water Act, 

U.S. Supreme Court precedent interpreting section 401, and decades of established section 401 
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practice. See generally Clean Water Act Section 401 Certification Rule, 85 Fed. Reg. 42,210 (July 

13, 2020) (2020 Rule). Importantly, the 2020 Rule attempted to significantly curtail state authority 

under section 401. 

EPA has since corrected course. In June 2021, EPA announced its intent to revise the 2020 

Rule and opened a public docket to receive written pre-proposal recommendations. See Notice of 

Intention to Reconsider and Revise the Clean Water Act Section 401 Certification Rule, 86 Fed. 

Reg. 29,541, 29,542 (June 2, 2021). Movant-Intervenor States submitted written comments in 

response and many states participated in multiple listening sessions held by EPA on the rule 

revision proposal. Decl. of Alexandria Doolittle in Support of Mot. to Intervene (Doolittle Decl.), 

Ex. A. On June 9, 2022, EPA published its proposed rule revising the 2020 Rule and solicited 

feedback on the proposed rule. 87 Fed. Reg. 35,318 (June 9, 2022). On August 8, 2022, Movant-

Intervenor States submitted a comprehensive comment on the proposed rule. Doolittle Decl. Ex. 

B; Decl. of Eric Oppenheimer In Support of Movant-Intervenor States’ Notice and Motion to 

Intervene (Oppenheimer Decl.), Ex. A. 

In September of 2023, EPA published the final 2023 Rule, which revised and replaced the 

2020 Rule. 88 Fed. Reg. 66,558 (Sept. 27, 2023). Among other things, the 2023 Rule realigns 

EPA’s regulations implementing section 401 with the Clean Water Act’s system of “cooperative 

federalism” and Congress’s express policy to recognize and retain state authority over water 

quality. Critically, the 2023 Rule, consistent with comments submitted by Movant-Intervenor 

States, restores adherence to the scope of section 401 certification review consistent with the 

Supreme Court’s precedent in PUD No. 1 of Jefferson County v. Washington Department of 

Ecology, 511 U.S. 700 (1994). Additionally, the 2023 Rule rectifies many other shortcomings of 

the 2020 Rule, including simplifying pre-meeting requests requirements, clarifying the materials 

that applicants are required to submit with a certification request under section 401, and 

encouraging federal agencies and states to set agreed-upon schedules for state certification 

decisions.  
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Plaintiffs filed this action challenging the final 2023 Rule. Movant-Intervenor States seek 

leave to intervene to defend their interests in the rule. 

II. LEGAL STANDARD 

Intervention as a matter of right is appropriate where a party files a timely motion claiming 

“an interest relating to the property or transaction that is the subject of the action,” and the outcome 

of the case may “impair or impede the movant’s ability to protect its interest, unless existing parties 

adequately represent that interest.” Fed. R. Civ. P. 24(a)(2); Entergy Gulf States Louisiana, L.L.C. 

v. U.S. E.P.A., 817 F.3d 198, 203 (5th Cir. 2016) (quoting Fed. R. Civ. P. 24(a)(2)).  

Courts also have broad discretion to grant “permissive intervention” where a party files a 

timely motion and, as relevant here, “has a claim or defense that shares with the main action a 

common question of law or fact,” Federal Rule of Civil Procedure 24(b)(1)(B), or a federal or state 

governmental officer or agency has a claim or defense that is “based on . . . a statute or executive 

order administered by the officer or agency.” Fed. R. Civ. P. 24(b)(2); New Orleans Pub. Serv., 

Inc. v. United Gas Pipe Line Co., 732 F.2d 452, 470-71 (5th Cir. 1984). As set out below, Movant-

Intervenor States readily meet the standard for intervention under either theory. 

III. INTEREST AND GROUNDS FOR INTERVENTION 

A. Movant-Intervenor States Are Entitled to Intervention as of Right 

The Court should grant Movant-Intervenor States’ timely motion to intervene in this case. 

Movant-Intervenor States have a clear and direct interest in upholding the 2023 Rule to preserve 

their sovereign authority over water quality within their respective states under section 401 of the 

Clean Water Act, 33 U.S.C. § 1341. Movant-Intervenor States’ interests are protectable, they are 

the subject matter of this case, and they may be impaired or impeded by the outcome of this case. 

Entergy Gulf States Louisiana, L.L.C., 817 F.3d at 203. These interests are not adequately 

represented by the existing parties. Id. 

1. The motion is timely 

Plaintiffs filed their complaint on December 4, 2023, and Defendants’ deadline to respond 

to the complaint is still weeks away. Aside from the initiation of the lawsuit and its accompanying 

Case 2:23-cv-01714-JDC-TPL   Document 40   Filed 01/12/24   Page 4 of 13 PageID #:  578



Page 5 of 13 

narrow preliminary injunction motion, there has been only very limited procedural activity in this 

case. Moreover, Movant-Intervenor States, while strongly disagreeing with the characterization of 

the 2023 Rule in Plaintiffs’ preliminary injunction motion, do not intend to take a position on the 

merits of the motion, which seeks an injunction only within Plaintiff states. Thus, Movant-

Intervenor States’ intervention will not affect the briefing on the motion for preliminary injunction. 

As such, this motion to intervene is timely and poses no delay or prejudice to the parties. Rotstain 

v. Mendez, 986 F.3d 931, 938 (5th Cir. 2021) (finding that a delay of 18 months weighed against 

timeliness).  

2. Movant-Intervenor States have protectable interests that may be impeded by 

the outcome of this case 

Both as sovereign states and certifying authorities operating under the 2023 Rule, Movant-

Intervenor States’ interests are plainly implicated by this case. Under the Clean Water Act, 

applicants for a federal license or permit to engage in any activity that may result in a discharge 

into waters of the United States must seek certification from the affected state that any such 

discharge complies with applicable water quality requirements. See 33 U.S.C. § 1341(a)(1). 

Federal agencies may proceed with licensing and permitting such activities only after the certifying 

authority grants the application or waives its authority to do so. Id. This certification process is a 

critically important way that states can exercise their right to protect water quality when 

hydropower and other projects are considered for permitting or licensure by the Federal Energy 

Regulatory Commission. Because the 2023 Rule implements section 401 by setting forth 

procedural requirements for approving and denying certification requests, the 2023 Rule is critical 

to Movant-Intervenor States’ execution of their responsibilities under section 401. Moreover, 

because the very purpose of those responsibilities is to ensure that federally licensed or approved 

projects satisfy state water quality goals (among other requirements), Movant-Intervenor States 

also have a clear interest in defending the 2023 Rule, which is consistent with the Clean Water 

Act’s intent to retain state authority over water quality. Decl. of Loree’ Randall in Support of Mot. 

to Intervene; Oppenheimer Decl. 
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Plaintiffs seek to invalidate the 2023 Rule and return to the 2020 Rule that—contrary to 

the plain language of the Clean Water Act and clear intent of Congress—significantly limited state 

rights under the Act and expanded federal powers. Thus, the disposition of this case will directly 

impact and may “impair or impede [Movant-Intervenor States] ability to protect [their] interest[s].” 

Fed. R. Civ. P. 24(a)(2). Indeed, any arguments made by Plaintiffs that result in a limitation on 

state certifications threaten to impair or impede Movant-Intervenor States’ interests. For example, 

Plaintiffs boldly claim that EPA’s return to an understanding of section 401 certification that 

governed the Clean Water Act for over 50 years is overly broad or burdensome. ECF No. 1, ¶ 8. 

The opposite is true. Placing the ultimate authority to ensure proposed projects comply with state 

water quality requirements in the hands of states is the core reason Congress included the section 

401 certification requirement in the first place. See, e.g., PUD No. 1, 511 U.S. at 711-12. Diluting 

the states’ rights recognized and preserved by Congress in the Clean Water Act by placing more 

power in the hands of the federal government is antithetical to the interests of Movant-Intervenor 

States. The protectable interest element of intervention is readily met. 

3. Movant-Intervenor States’ interests are not adequately represented by 

existing parties  

While Federal Rule of Civil Procedure 24(a) requires intervenors to show an interest not 

represented by existing parties, this requirement must be liberally construed. Movant-Intervenor 

States’ burden to meet this prong is minimal, and courts must resolve any doubts in favor of 

granting intervention. Entergy Gulf States Louisiana, L.L.C., 817 F.3d at 203. Importantly, 

intervenors are not required to show that “the representation by existing parties will be, for certain, 

inadequate” but only that it “may be inadequate.” Brumfeld v. Dodd, 749 F.3d 339, 345 (5th Cir. 

2014) (internal quotations omitted). 

Here, Movant-Intervenor States’ sovereign interests in upholding the 2023 Rule’s 

restoration of state section 401 authority are not adequately represented by the existing parties. To 

the contrary, Plaintiff States seek to actually limit states’ rights in favor of expanding the federal 

government’s power under section 401, and thus clearly do not represent Movant-Intervenor 
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States’ interests. Nor does EPA. Congress’s longstanding policy of preserving state authority over 

water quality—and the unequivocal codification of that policy in the Clean Water Act—makes 

clear that states alone can represent their sovereign interests in section 401 matters. 33 U.S.C. 

§ 1251(b). The cooperative federalism mandated by the Clean Water Act requires states and the 

federal government to hold their own unique role in evaluating projects and delivering on the 

shared goal of protecting water quality. This separation of authority within the Act, and within 

section 401 itself, demonstrates that EPA is not positioned to adequately represent Movant-

Intervenor States’ interests because EPA’s interests diverge from the movants’ interests “in a 

manner germane to the case.” Texas v. United States, 805 F.3d 653, 662-63 (5th Cir. 2015) (finding 

that intervenors were entitled to intervene, because they “specif[ied] the particular ways in which 

their interests diverge[d] from the [party’s]” and identified the particular way in which these 

divergent interests will impact the litigation).  

Furthermore, as illustrated by certain actions of EPA over the course of the last six years, 

the approach and policy positions taken by EPA in relation to state water quality certifications 

under section 401 have at times diverged significantly from those of Movant-Intervenor States. 

See generally In re Clean Water Act Rulemaking, 60 F.4th 583 (9th Cir. 2023). Only through 

intervention will Movant-Intervenor States’ interests be reliably, consistently, and adequately 

represented over the life of this case. For these reasons, Movant-Intervenor States readily establish 

that they are entitled to intervene because no existing party may adequately represent them in this 

action. 

B. Alternatively, Movant-Intervenor States Should Be Granted Permissive Intervention 

Movant-Intervenor States also meet the less burdensome requirements for permissive 

intervention. Permissive intervention is appropriate at the Court’s discretion because Movant-

Intervenor States’ claims and defenses share common questions of law and fact with the main 

action. See Fed. R. Civ. P. 24(b)(1). Some of the common questions of law and fact here are 

whether the 2023 Rule is consistent with the Clean Water Act, Congressional intent, and 

established Supreme Court precedent and whether, in promulgating the 2023 Rule, EPA complied 
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with the rulemaking requirements of the federal Administrative Procedure Act. Moreover, 

Movant-Intervenor States are “state governmental officer(s) or agenc(ies)” seeking to intervene in 

this lawsuit where the parties’ claims and defenses are “based on (A) a statute administered” by 

the Movant-Intervenor State or “(B) any regulation . . . issued . . . under the statute.” Fed. R. Civ. 

P. 24(b)(2). Specifically, the claims in the complaint and the likely defenses that will be raised by 

Defendants directly pertain to section 401, the 2023 Rule that implements section 401, and affect 

the Movant-Intervenors States’ ability to perform section 401 certifications. 

As demonstrated above, Movant-Intervenors have a compelling interest that is 

unrepresented by the existing parties in a way that will “significantly contribute to full 

development of the underlying factual issues in the suit.” New Orleans Pub. Serv., Inc., 732 F.2d 

at 470-71. Movant-Intervenor States will illuminate the underlying legal and factual issues related 

to preserving the full scope of state authority over water quality within their states through section 

401 certifications. This includes, but is not limited to, whether an applicant must seek state 

certification for a particular activity in accordance with PUD No. 1, 511 U.S. 700 (1994); the 

timeframe within which states must complete section 401 certifications; the ability of a state to 

require an applicant to provide information important to making a well-informed decision; and the 

ability of a state to evaluate the application under all applicable water quality requirements. As 

such, Movant-Intervenor States meet the requirements for permissive intervention. 

IV. CONCLUSION 

For the aforementioned reasons, this motion to intervene should be granted.  

RESPECTFULLY SUBMITTED this 12th day of January 2024. 

 

MOST AND ASSOCIATES 

 

 

s/ William Most  

WILLIAM MOST (La. Bar No. 36914) 

HOPE PHELPS (La. Bar No. 37259) 

DAVID LANSER (La. Bar No. 37764) 

201 St. Charles Ave., Ste. 2500, # 9685 
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New Orleans, LA 70170 

(504) 256-4615 

williammost@gmail.com 

FOR THE STATE OF WASHINGTON 

 

ROBERT W. FERGUSON 

Attorney General  

 

s/ Kelly T. Wood    

KELLY T. WOOD* 

Senior Counsel  

ALEXANDRIA K. DOOLITTLE* 

Assistant Attorney General 

Washington State Attorney General’s Office 

P.O. Box 40117 

Olympia, WA  98504-0117 

Telephone: 360-586-6769 

Alex.Doolittle@atg.wa.gov   

Kelly.Wood@atg.wa.gov 

 

* Pro Hac Vice pending 

 

FOR THE STATE OF CALIFORNIA 

 

ROB BONTA 

Attorney General of California 

 

s/ Tatiana K. Gaur    

TATIANA K. GAUR 

BRYANT CANNON 

Deputy Attorneys General 

California Office of the Attorney General 

300 South Spring Street, Suite 1702 

Los Angeles, CA  90013 

213-269-6329 

Tatiana.Gaur@doj.ca.gov 

 

*Pro Hac Vice pending 

FOR THE STATE OF COLORADO 

 

PHILLIP J. WEISER 

Attorney General 

  

s/ Carrie Noteboom    

CARRIE NOTEBOOM 

Assistant Deputy Attorney General 

Natural Resources and Environment Section 

1300 Broadway, 7th Floor 

Denver, CO 80203 

720.508.6285 

carrie.noteboom@coag.gov   

 

*Pro Hac Vice pending  

FOR THE STATE OF CONNECTICUT 

 

WILLIAM TONG 

Attorney General  

 

s/ Jill Lacedonia    

Jill Lacedonia* 

Assistant Attorney General 

165 Capitol Avenue 

Hartford, CT 06106 

(860) 808-5250 

Jill.Lacedonia@ct.gov 

 

*Pro Hac Vice pending 
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FOR THE STATE OF ILLINOIS 

 

KWAME RAOUL  

Attorney General 

 

s/ Jason E. James    

Jason E. James* 

Assistant Attorney General 

Illinois Attorney General’s Office 

201 W. Pointe Drive, Suite 7 

Belleville, IL 62226 

(872) 276-3583 

jason.james@ilag.gov 

 

*Pro Hac Vice pending 

 

 

FOR THE STATE OF MAINE 

 

AARON FREY 

Attorney General 

 

s/ Jack Dafoe     

JACK DAFOE 

Assistant Attorney General 

Office of the Maine Attorney General 

6 State House Station 

Augusta, Maine 04333-0006 

(207) 626-8800 

jack.dafoe@maine.gov 

 

*Pro Hac Vice pending 

FOR THE STATE OF MARYLAND 

 

ANTHONY G. BROWN 

Attorney General 

 

s/ Steven J. Goldstein    

Steven J. Goldstein 

Special Assistant Attorney General 

Office of the Attorney General 

200 Saint Paul Place 

Baltimore, Maryland 21202 

410-576-6414 

sgoldstein@oag.state.md.us 

 

*Pro Hac Vice pending  

 

FOR THE COMMONWEALTH OF 

MASSACHUSETTS 
 

ANDREA JOY CAMPBELL  

Attorney General   

   

s/ Matthew Ireland    

MATTHEW IRELAND*  

Assistant Attorney General  

TURNER SMITH*  

Deputy Chief and Assistant Attorney General  

Energy and Environment Bureau  

Office of the Attorney General  

One Ashburton Place, 18th Fl.  

Boston, MA 02108  

(617) 727-2200 

 

*Pro Hac Vice pending 
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FOR THE PEOPLE OF THE STATE OF 

MICHIGAN  

 

DANA NESSEL 

Attorney General 

 

s/ Elizabeth Morrisseau    

ELIZABETH MORRISSEAU 

Assistant Attorney General 

Environment, Natural Resources, and  

Agriculture Division 

6th Floor G. Mennen Williams Building  

525 W. Ottawa Street 

P.O. Box 30755  

Lansing, MI 48909  

(517) 335-7664 

MorrisseauE@michigan.gov 

 

*Pro Hac Vice pending  
 

 

 

FOR THE STATE OF MINNESOTA 

 

KEITH ELLISON 

Attorney General 

 

s/ Peter N. Surdo    

PETER N. SURDO 

Special Assistant Attorney General 

Minnesota Attorney General's Office 

445 Minnesota Street 

Town Square Tower Suite 1400 

Saint Paul, Minnesota 55101 

651.757.1061 (o) 

Peter.Surdo@ag.state.mn.us 

 

*Pro Hac Vice pending 

 

FOR THE STATE OF NEW MEXICO  
 

RAÚL TORREZ  

Attorney General  
 

s/ William Grantham    

WILLIAM GRANTHAM 

Assistant Attorney General  

408 Galisteo Street  

Santa Fe, New Mexico 87501  

(505) 717-3520  

wgrantham@nmag.gov  

 

*Pro Hac Vice pending  

 

FOR THE STATE OF NEW YORK 

 

LETITIA JAMES 

Attorney General 

 

s/ Meredith G. Lee-Clark   

MEREDITH G. LEE-CLARK 

Assistant Attorney General 

Office of the Attorney General 

The Capitol 

Albany, New York 12224 

(518) 776-2401 

meredith.lee-clark@ag.ny.gov 

 

*Pro Hac Vice pending 
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FOR THE STATE OF NORTH 

CAROLINA 

 

JOSHUA H. STEIN 

Attorney General  

 

s/ Taylor H. Crabtree    

TAYLOR H. CRABTREE* 

Assistant Attorney General 

North Carolina Department of Justice 

P.O. Box 629 

Raleigh, NC 27602 

(919) 716-6400 

tcrabtree@ncdoj.gov 

 

*Pro Hac Vice pending 

 

FOR THE STATE OF OREGON 
 

ELLEN F. ROSENBLUM 

Attorney General  

  

s/ Diane Lloyd     

DIANE LLOYD 

Sr. Assistant Attorney General 

PAUL GARRAHAN 

Attorney-in-Charge, Natural Resources 

Section 

Oregon Department of Justice  

100 SW Market Street 

Portland, OR  97201 

971-673-1880 

diane.lloyd@doj.state.or.us 

paul.garrahan@doj.state.or.us 

 

*Pro Hac Vice pending 

 

FOR THE COMMONWEALTH OF 

PENNSYLVANIA 

 

MICHELLE A. HENRY 

Attorney General 

  

s/ Ann R. Johnston    

ANN R. JOHNSTON 

Assistant Chief Deputy Attorney General 

Office of the Attorney General 

Civil Environmental Enforcement Unit 

Strawberry Square 

14th Floor 

Harrisburg, PA 17120 

717-497-3678 

ajohnston@attorneygeneral.gov 

 

*Pro Hac Vice pending  

 

FOR THE STATE OF RHODE ISLAND 

  

PETER F. NERONHA 

Attorney General  

  

s/ Alison Hoffman Carney   

ALISON HOFFMAN CARNEY 

Assistant Attorney General 

Chief, Environment and Energy Unit 

Rhode Island Office of the Attorney General 

150 South Main Street 

Providence, RI 02903 

(401) 274-4400 ext 2116 

acarney@riag.ri.gov 

 

*Pro Hac Vice pending 
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FOR THE STATE OF VERMONT 

 

CHARITY R. CLARK 

Attorney General  

 

s/ Laura B. Murphy     

LAURA B. MURPHY* 

Assistant Attorney General 

Vermont Attorney General’s Office 

109 State Street 

Montpelier, VT 05609 

802-828-1059 

laura.murphy@vermont.gov 

 

*Pro Hac Vice pending 

FOR THE DISTRICT OF COLUMBIA 

 

BRIAN L. SCWHALB 

Attorney General 

 

s/ Brian Caldwell    

BRIAN CALDWELL* 

Senior Assistant Attorney General 

Office of the Attorney General for the 

District of Columbia 

400 Sixth Street, N.W., 10th Floor 

Washington, D.C. 20001 

202-727-6211 

Brian.Caldwell@dc.gov 

 

*Pro Hac Vice pending 
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