
 
 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
    
THE ATTORNEY GENERAL OF 
THE COMMONWEALTH OF 
MASSACHUSETTS, 
 
    Petitioner, 
 
   v. 
 
FEDERAL ENERGY 
REGULATORY COMMISSION, 
 
    Respondent. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)  

 
 
 
 
 
 
No. 19-_________ 
 

 
PETITION FOR REVIEW 

 
 The Attorney General of the Commonwealth of Massachusetts 

(Massachusetts Attorney General) petitions this Court for review, 

pursuant to Sections 205(g)(2) and 313(b) of the Federal Power Act 

(FPA) (16 U.S.C. §§ 824d(g)(2) and 825l(b), respectively) and Rule 15(a) 

of the Federal Rules of Appellate Procedure and the local Circuit Rules, 

of the following actions of the Federal Energy Regulatory Commission 

(FERC), which are final orders for the purpose of judicial review under 

Section 205(g) of the FPA, 16 U.S.C. § 824d(g): 
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1. Notice of Filing Taking Effect by Operation of Law, ISO New 

England, Inc., FERC Docket No. ER19-1428-001 (Aug. 6, 2019) 

(unreported).  This order is attached as Exhibit A to this Petition.  Also 

attached as Exhibit B are the separate Statements of Chairman 

Chatterjee, Commissioner Glick, Commissioner LaFleur, and 

Commissioner McNamee, which were issued on August 8, 2019 

pursuant to Section 205(g)(1)(B) of the FPA, 16 U.S.C. § 824d(g)(1)(B); 

and  

2. Notice of Denial of Rehearing by Operation of Law, ISO New 

England, Inc., 169 F.E.R.C. ¶ 61,013 (2019) in FERC Docket No. ER19-

1428-002.  This order is attached as Exhibit C to this Petition. 

Pursuant to Section 205(g)(2) of the FPA, 16 U.S.C. § 824d(g)(2), 

the Massachusetts Attorney General seeks a review of these final orders 

and of the ISO New England, Inc. tariff revision that went into effect by 

operation of law after expiration of the sixty days’ notice period set forth 

in Section 205(d) of the FPA, 16 U.S.C. § 824d(d), and that remains in 

effect due to FERC’s failure to act on the merits of the Massachusetts 

Attorney General’s rehearing request.  See 16 U.S.C. § 824d(g)(2). 
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The Massachusetts Attorney General is the chief legal officer of 

the Commonwealth of Massachusetts (Commonwealth) and is 

authorized by both Massachusetts common law and statute to institute 

proceedings before state and federal courts, tribunals, and commissions 

as she may deem to be in the public interest.  Mass. Gen. Laws ch. 12, 

§ 10; Feeney v. Commonwealth, 366 N.E.2d 1262, 1266 (Mass. 1977); 

Sec’y of Admin. & Fin. v. Attorney General, 326 N.E.2d 334, 338 (Mass. 

1975).  The Massachusetts Attorney General is charged with 

representing the Commonwealth, the public interest, and the people of 

the Commonwealth with respect to electric industry matters that affect 

electric customers in Massachusetts, and she is authorized expressly by 

statute to intervene on behalf of public utility ratepayers in proceedings 

before FERC.  Mass. Gen. Laws ch. 12, § 11E.    

The ISO New England, Inc. tariff revision that has gone into effect 

by operation of law in the FERC proceedings for which review is sought 

will directly and negatively impact the Commonwealth by imposing 

unjust and unreasonable costs on electric consumers within 

Massachusetts.  Consequently, the Massachusetts Attorney General 

intervened in said FERC proceedings and filed both comments in 
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protest and a request for rehearing pursuant to Sections 205(g)(1) and 

313(a) of the FPA, 16 U.S.C. §§ 824d(g)(1), 825l(a).  The Massachusetts 

Attorney General now requests that this Court review the ISO New 

England, Inc. tariff revision and the final orders identified above, reject 

and disallow the tariff revision, set aside and vacate the orders, and 

grant the Massachusetts Attorney General any other further relief that 

the Court may deem just and proper. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated: November 25, 2019 
 
 
 

Respectfully submitted, 
 
MAURA HEALEY 
ATTORNEY GENERAL 
 
 /s/ Timothy J. Reppucci   
TIMOTHY J. REPPUCCI 
CHRISTINA H. BELEW* 
  Assistant Attorneys General 
Office of Ratepayer Advocacy 
OFFICE OF THE ATTORNEY GENERAL  
   OF MASSACHUSETTS 
One Ashburton Place, 18th Floor 
Boston, Massachusetts 02108 
(617) 963-2577 
timothy.reppucci@mass.gov 
christina.belew@mass.gov 
 
* Application for admission to 
practice in this Court forthcoming. 
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FED. R. APP. P. 15(c) CERTIFICATE OF SERVICE 
  

I hereby certify that on November 25, 2019, a copy of the foregoing 
Petition for Review and the attached exhibits was served on the entities 
or persons listed below or their counsel of record by first-class, postage 
prepaid and electronic mail:  
 
Kimberly D. Bose, Secretary 
FEDERAL ENERGY REGULATORY 

COMMISSION 
888 First Street, NE 
Room 1-A 
Washington, DC 20426 
 

Robert H. Solomon, Solicitor 
FEDERAL ENERGY REGULATORY 

COMMISSION 
888 First Street, NE 
Washington, DC 20426 
 

Jeffery Dennis 
General Counsel, Regulatory Affairs 
ADVANCED ENERGY ECONOMY 
1000 Vermont Ave., NW, Suite 300 
Washington, DC 20005 
 

Caitlin Marquis 
ADVANCED ENERGY ECONOMY 
133 Federal Street, 12th Floor 
Boston, MA 02110 

Jennifer Rinker, Senior Counsel 
Patti Fitzpatrick, VP, Regulatory 
ENBRIDGE (U.S.) INC. 
P.O. Box 1642 
Houston, TX 77251-1642 
 
Counsel for Algonquin Gas 

Transmission, LLC 
 

Ben Norris, Senior Counsel 
AMERICAN PETROLEUM INSTITUTE 
1220 L St., NW 
Washington, DC 20005 

Nicholas Cicale, Esq. 
AVANGRID, INC. 
180 Marsh Hill Road 
Orange, CT 06477 
 
Counsel for Avangrid Networks, Inc. 
 

Justin Atkins, Regulatory Counsel 
AVANGRID SERVICE COMPANY 
One City Center, 5th Floor 
Portland, ME 04101 
 
Counsel for Avangrid Networks, Inc. 
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Brian Meloy, Esq. 
STINSON LEONARD STREET LLP 
1775 Pennsylvania Ave., NW 
Suite 800 
Washington, DC 20006 
 
Counsel for Brookfield Energy 

Marketing LP 
 

Aleksandar Mitreski 
BROOKFIELD ENERGY MARKETING INC. 
68 Ellington St. 
Longmeadow, MA 01106 
 
Representative for Brookfield Energy 

Marketing LP 

Jacob Pollack, General Counsel – US 
Aleksandar Mitreski, Senior Director, 

Regulatory Affairs 
BROOKFIELD RENEWABLE PARTNERS 

L.P. 
200 Liberty St., 14th Floor 
New York, NY 10281 
 
Representatives for Brookfield Energy 

Marketing LP 
 

Sarah Novosel, Senior VP and Managing 
Counsel 

CALPINE CORPORATION 
875 15th Street, NW 
Suite 700 
Washington, DC 20005 
 

Brett Kruse 
Vice President, Market Design 
CALPINE ENERGY SERVICES, LP 
717 Texas Ave., Suite 1000 
Houston, TX 77002 
 
Representative for Calpine Corporation 
 

Robert Snook 
Eric Annes 
CONNECTICUT DEPARTMENT OF ENERGY 

AND ENVIRONMENTAL PROTECTION 
10 Franklin Square 
New Britain, CT 06051 
 

Elin Swanson Katz, Consumer Counsel 
Joseph Rosenthal, Litigation Attorney 
CONNECTICUT OFFICE OF CONSUMER 

COUNSEL 
10 Franklin Square 
New Britain, CT 06051 

Robert Luysterborghs, Principal 
Attorney 

Seth Hollander, Assistant Attorney 
General 

CONNECTICUT PUBLIC UTILITIES 
REGULATORY AUTHORITY 

10 Franklin Square 
New Britain, CT 06051 
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Kenneth M. Holmboe, Esq. 
John Coyle, Esq. 
DUNCAN & ALLEN 
1730 Rhode Island Ave., NW 
Suite 700 
Washington, DC 20036-3115 
 
Counsel for Direct Energy Business, 

LLC, Energy New England, LLC, 
and New England Consumer-Owned 
Systems 

 

Jeff Dannels 
Senior Manager of Regulatory Affairs 
CONSOLIDATED EDISON DEVELOPMENT, 

INC. 
100 Summit Lake Drive 
Valhalla, NY 10595 
 
Representative for Consolidated Edison 

Energy, Inc. 
 

Timothy Hebert, Chief Operating 
Officer 

David Cavanaugh, Vice President, 
Regulatory & Market Affairs 

ENERGY NEW ENGLAND, LLC 
100 Foxborough Boulevard, Suite 110 
Foxborough, MA 02035 

Wesley Walker 
Assistant General Counsel 
DOMINION COMPANIES 
120 Tredegar St. 
Richmond, VA 23219 
 
Counsel for Dominion Energy Services 

Company, Inc. 
 

Michael Purdie 
DOMINION ENERGY SERVICES COMPANY, 

INC. 
701 E. Cary Street 
Richmond, VA 23120 

Jessica Miller, Managing Counsel 
Amanda Frazier, Esq. 
VISTRA ENERGY CORP. 
1005 Congress Ave., Suite 750 
Austin, TX 78701 
 
Counsel for Dynegy Marketing and 

Trade, LLC and Vistra Energy Corp. 
 

Nancy Bagot, Vice President 
ELECTRIC POWER SUPPLY ASSOCIATION 
1401 New York Ave., NW 
11th Floor 
Washington, DC 20005 
 

Natalie Karas 
ENVIRONMENTAL DEFENSE FUND 
1875 Connecticut Ave., NW 
Suite 800 
Washington, DC 20009 
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Lisa B. Luftig, Esq. 
EVERSOURCE ENERGY SERVICE 

COMPANY 
107 Selden Street 
Berlin, CT 06037 

Christopher Wilson, Director, Federal 
Regulatory Affairs 

Jeanne Dworetzky, Assistant General 
Counsel 

Carrie Hill Allen, VP & Deputy General 
Counsel 

EXELON CORPORATION 
101 Constitution Ave., NW 
Suite 400E 
Washington, DC 20001 
 

Steven Kirk 
CONSTELLATION ENERGY COMMODITIES 

GROUP 
100 Constellation Way, Suite 600 
Candler Bldg., Drop E 
Baltimore, MD 21202 
 
Representative for Exelon Corporation 
 

Marc A. Silver 
Thomas W. Kaslow 
FIRSTLIGHT POWER RESOURCES, INC. 
111 South Bedford Street, Suite 103 
Burlington, MA 01801 

Tina Lee 
STAR WEST GENERATION LLC 
2445 Technology Forest Blvd. 
Suite 1010 
The Woodlands, TX 77381 
 
Representative for Footprint Power 

Salem Harbor Development LP 

Louis Guilbault 
Manager – Regulatory Affairs 
HYDRO-QUEBEC ENERGY SERVICES 

(U.S.) INC. 
75 Blvd Rene-Levesque West 
18th Floor 
Montreal, Quebec H2Z 1A4 
Canada 
 

Kevin Penders, Esq. 
PRETI FLAHERTY 
60 State Street, 11th Floor 
Boston, MA 02109 
 
Counsel for Industrial Energy 

Consumers Group 

Todd Griset, Esq. 
PRETI FLAHERTY 
One City Center 
Portland, ME 04112-9546 
 
Counsel for Industrial Energy 

Consumers Group 
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Anthony Buxton, Esq. 
INDUSTRIAL ENERGY CONSUMER GROUP 
45 Memorial Circle 
Augusta, ME 04330-6400 

Maria Gulluni, General Counsel 
Kerim May, Esq. 
Julie A. Horgan, eTariff Coordinator 
Linda M. Morrison, Docket Admin. 
Linda Maile-Smith, Legal Adm. Asst. 
ISO NEW ENGLAND, INC. 
One Sullivan Road 
Holyoke, MA 01040-2841 
 

Lisa Fink, Esq. 
Denis Bergeron 
MAINE PUBLIC UTILITIES COMMISSION 
18 State House Station 
Augusta, ME 04333 
 

John Wright, Assistant Attorney General 
CONNECTICUT OFFICE OF ATTORNEY 

GENERAL 
10 Franklin Square 
New Britain, CT 06051 

Greggory Wade 
Alan Topalian 
MASSACHUSETTS DEPARTMENT OF 

PUBLIC UTILITIES 
One South Station 
Boston, MA 02110 

Scott H. Strauss, Esq. 
Jeffrey A. Schwarz, Esq. 
Amber L. Martin, Esq. 
SPIEGEL & MCDIARMID LLP 
1875 Eye Street, NW, Suite 700 
Washington, DC 20006 
 
Counsel for Massachusetts Municipal 

Wholesale Electric Company, New 
Hampshire Electric Cooperative, Inc., 
and Public Systems 

 
Brian K. Thomson 
MASSACHUSETTS MUNICIPAL 

WHOLESALE ELECTRIC COMPANY 
P.O. Box 426, Moody Street 
Ludlow, MA 01056 

Patrick Tarmey 
Senior Counsel, FERC Regulatory 
NATIONAL GRID 
40 Sylvan Rd. 
Waltham, MA 02451 
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Bruce Anderson, VP, Market and 
Regulatory Affairs 

NEW ENGLAND POWER GENERATORS 
ASSOCIATION INC. 

33 Broad St., 7th Floor 
Boston, MA 02109 

David T. Doot, Esq. 
Sebastian Lombardi, Esq. 
DAY PITNEY LLP 
242 Trumbull Street 
Hartford, CT 06103-1212 
 
Counsel for New England Power Pool 

Participants Committee 
 

Sophia Browning, Esq. 
DAY PITNEY LLP 
555 11th Street, NW 
Washington, DC 20004 
 
Counsel for New England Power Pool 

Participants Committee 
 

Jason Marshall, Senior Counsel 
NEW ENGLAND STATES COMMITTEE ON 

ELECTRICITY 
4 Bellows Road 
Westborough, MA 01581 
 

Catherine Krupka, Esq. 
EVERSHEDS SUTHERLAND LLP 
1275 Pennsylvania Ave., NW 
Washington, DC 20004 
 
Counsel for Vitol Inc. 
 

Stephen Kaminski, Vice President 
NEW HAMPSHIRE ELECTRICITY 

COOPERATIVE, INC. 
579 Tenney Mountain Highway 
Plymouth, NH 03264 
 

D. Maurice Kreis, Consumer Advocate 
NEW HAMPSHIRE OFFICE OF CONSUMER 

ADVOCATE 
21 South Fruit Street, Suite 18 
Concord, NH 03301 
 

David Wiesner, Staff Attorney 
George McCluskey, Analyst 
NEW HAMPSHIRE PUBLIC UTILITIES 

COMMISSION 
21 South Fruit Street, Suite 10 
Concord, NH 03301 
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Joel Newton, Senior Attorney 
NEXTERA ENERGY RESOURCES, LLC 
801 Pennsylvania Ave., NW 
Suite 220 
Washington, DC 20004 
 

Abraham Silverman, Assistant General 
Counsel - Regulatory 

Cortney Madea, Assistant General 
Counsel - Regulatory 

Neal Fitch, Director East Regulatory 
Affairs 

Jennifer Hsia 
NRG POWER MARKETING LLC 
804 Carnegie Center 
Princeton, NJ 08540 
 

James D’Andrea, Senior Regulatory 
Counsel 

HELIX RAVENSWOOD, LLC 
1700 Broadway, 35th Floor 
New York, NY 10019 
 
Counsel for Ocean State Power LLC 

and Wallingford Energy LLC 
 

Larry Gasteiger 
PSEG COMPANIES 
601 New Jersey Ave., NW 
Suite 310 
Washington, DC 20001 
 
Representative for PSEG Energy 

Resources & Trade LLC and PSEG 
Power Connecticut LLC 

 
Joel S. Gordon 
Director, Market Policy 
PSEG POWER CONNECTICUT LLC 
7 Steeple Lane 
Amherst, NH 03031 
 

Raymond V. DePillo 
PSEG ENERGY RESOURCES & TRADE 

LLC 
80 Park Plaza, T19 
Newark, NJ 07102 

Tyson Slocum, Director 
PUBLIC CITIZEN’S ENERGY PROGRAM 
215 Pennsylvania Ave., SE 
Washington, DC 20003 
 
Representative for Public Citizen, Inc. 
 

Katherine Lagen, Legal Assistant 
SIERRA CLUB 
2327 East Franklin Ave., Suite 1 
Minneapolis, MN 55406-1024 
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Francis Pullaro 
RENEW NORTHEAST, INC. 
P.O. Box 383 
Madison, CT 06443 
 

Robert Neustaedter, Director 
Transportation and Regulatory 

REPSOL ENERGY NORTH AMERICA 
CORPORATION 

2455 Technology Forest Boulevard 
The Woodlands, TX 77381 
 

Matthew Picardi, Vice President 
SHELL ENERGY NORTH AMERICA (US), 

L.P. 
36 Pinewood Ave. 
Saratoga Springs, NY 12866 
 

Casey A. Roberts, Senior Attorney 
SIERRA CLUB ENVIRONMENTAL LAW 

PROGRAM 
1536 Wynkoop Street, Suite 200 
Denver, CO 80202 

Mark Kresowik 
SIERRA CLUB 
408 C Street, NE 
Washington, DC 20002 
 

Carter Hall, Associate Attorney 
EARTHJUSTICE 
1625 Massachusetts Ave., NW 
Suite 702 
Washington, DC 20036 
 
Counsel for Sierra Club and Union of 

Concerned Scientists 
 

Michael Jacobs, Sr. Energy Analyst 
UNION OF CONCERNED SCIENTISTS 
2 Brattle Square 
Cambridge, MA 02138 
 

Edward McNamara, Regional Policy 
Director 

VERMONT DEPARTMENT OF PUBLIC 
SERVICE 

112 State Street 
Montpelier, VT 05620 
 

Mary Jo Krolewski, Utilities Analyst 
VERMONT PUBLIC UTILITY COMMISSION 
112 State Street 
Montpelier, VT 05602 
 

Robert Fallon, Esq. 
Christina Switzer, Esq. 
ENGELMAN FALLON, PLLC 
1717 K Street, NW, Suite 900 
Washington, DC 20006 
 
Counsel for Verso Corporation 
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Joe Wadsworth 
VITOL INC. 
1100 Louisiana, Suite 5500 
Houston, TX 77002 

Sandra E. Rizzo, Esq. 
Rebecca J. Michael, Esq. 
ARNOLD & PORTER 
601 Massachusetts Ave., NW 
Washington, DC 20001 
 
Counsel for NRG Power Marketing LLC 
 

Gina Jardot 
Manager, Regulatory Affairs 
COGENTRIX ENERGY POWER 

MANAGEMENT, LLC 
150 College Road West, Suite 300 
Princeton, NJ 08540 

Christopher P. Sherman 
Vice President, Regulatory Affairs 
COGENTRIX ENERGY POWER 

MANAGEMENT LLC 
3 Mill Street 
Arlington, MA 02476 
 

 
 /s/ Timothy J. Reppucci   
 Timothy J. Reppucci 
 Counsel for the Attorney  
 General of the Commonwealth 
 of Massachusetts 
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
ISO New England Inc. Docket No. ER19-1428-001 

 
 

NOTICE OF FILING TAKING EFFECT BY OPERATION OF LAW 
 

(August 6, 2019) 
 

On March 25, 2019, pursuant to section 205 of the Federal Power Act (FPA),1 ISO 
New England Inc. (ISO-NE) filed revisions to the ISO-NE Transmission, Markets and 
Services Tariff (Tariff) to implement an inventoried energy program in the Capacity 
Commitment Periods associated with the 14th and 15th Forward Capacity Auctions (FCA 
14 and FCA 15, respectively) to compensate resources for maintaining inventoried 
energy during the winter months of 2023-2024 and 2024-2025 (Inventoried Energy 
Program or program).  On May 8, 2019, Commission staff issued a letter to ISO-NE 
informing ISO-NE that its filing was deficient and seeking additional information.  On 
June 6, 2019, ISO-NE submitted its response to that letter. 

 Pursuant to section 205 of the FPA, in the absence of Commission action on or 
before August 5, 2019, ISO-NE’s proposal, as amended, became effective by operation of 
law.  Accordingly, the effective date of the proposed tariff sheets is May 28, 2019. 
 
 The Commission did not act on ISO-NE’s filing because of a lack of quorum at 
this time.  Consistent with section 205(g)(1)(B) of the FPA, any written statement 
explaining the views of a Commissioner with respect to ISO-NE’s filing will be added to 
the record of the Commission in the captioned proceeding. 

 

 

          Kimberly D. Bose, 
       Secretary. 
 

                                              
1 16 U.S.C. § 824d (2012). 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
ISO New England Inc. Docket No. ER19-1428-001 
 

 
STATEMENT OF CHAIRMAN CHATTERJEE 

 
(August 8, 2019) 

 
 

 On August 5, 2019, ISO New England’s proposed revisions to its Transmission, 
Markets and Services Tariff (Tariff) to implement an inventoried energy program in the 
Capacity Commitment Periods associated with the 14th and 15th Forward Capacity 
Auctions (FCA 14 and FCA 15, respectively) to compensate resources for maintaining 
inventoried energy during the winter months of 2023-2024 and 2024-2025 became 
effective by operation of law because the Commission lacked quorum.1 

 If the Commission does not act on a filing made pursuant to Federal Power Act 
(FPA) section 2052 within the 60-day period established therein because the Commission 
lacks a quorum, FPA section 205(g)(1)(B) requires each Commissioner to “add to the 
record of the Commission a written statement explaining the views of the Commissioner 
with respect to the change.”3  As I explain below, I would have voted to accept the 
proposed Tariff revisions.   

 The instant filing arose from an earlier proceeding related to ISO New England’s 
request to retain Mystic Units 8 and 9, two retiring generating units, for the 2022-2023 
and 2023-2024 winter periods to maintain fuel security.4  In support of its request, ISO 
New England pointed to a series of studies that showed (1) a high level of operational 
risk, under a variety of scenarios, associated with the retirement of Mystic Units 8 and 9 
and the Everett Marine Terminal which is the only fuel source for the Mystic Units, and 

                                              
1 Notice of Filing Taking Effect by Operation of Law (issued Aug. 6, 2019). 

2 16 U.S.C. § 824d (2012). 

3 Id. 

4 ISO New England, Petition for Waiver, Docket No. ER18-1509-000, at P 3 (filed 
May 2, 2018). 

(continued ...) 
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(2) that retirement of those units would lead to the depletion of operating reserves and 
load shedding.5   

 On July 2, 2018, pursuant to its authority under FPA section 206, the Commission 
directed ISO New England to either (1) submit interim Tariff revisions that provide for 
the filing of a short-term, cost-of-service agreement to address demonstrated fuel security 
concerns and submit permanent Tariff revisions reflecting improvements to its market 
design to better address regional fuel security concerns or, (2) show cause as to why the 
Tariff remains just and reasonable absent those filings.6 

 ISO New England submitted a short-term cost-of-service agreement on August 31, 
2018.7  The Tariff revisions filed included provisions allowing the ISO to retain resources 
for fuel security reasons; provisions for a short-term, cost-of-service agreement for 
resources retained for fuel security reasons; and provisions regarding how resources 
retained for fuel security reasons would be treated in the Forward Capacity Market.  
Relevant here, the ISO’s proposal treated resources retained for fuel security reasons as 
price-takers in the Forward Capacity Auction.  ISO New England acknowledged that the 
price-taker approach does not appropriately compensate resources that provide both 
resource adequacy and fuel security.8  However, the ISO explained that a full market-
based solution to that problem would be very challenging to design, and, therefore, the 
ISO could not implement such a solution in time for the 13th Forward Capacity Auction.9  
ISO New England instead committed to work with stakeholders to identify an alternative 
that could be applied for FCA 14 and 15 in conjunction with its efforts to continue to 
develop longer-term market solutions to the region’s fuel security challenges.10  ISO New 

                                              
5 Id. 

6 ISO New England Inc., 164 FERC ¶ 61,003, at PP 49, 55 (2018). 

7 The Commission accepted the Tariff revisions on December 3, 2018.  ISO New 
England Inc., 165 FERC ¶ 61,202 (2018) (Chatterjee, Chairman, dissenting in part). 

8 ISO New England Transmittal at 4, citing ISO New England Inc. Compliance 
Filing, Docket Nos. EL18-182-000 and ER18-2364-000 (filed August 31, 2018). 

9 Id. 

10 Id. 

(continued ...) 
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England stated that one of the ideas it planned to explore was an incremental payment for 
resources that can help the region meet its fuel security objectives.11 

 The inventoried energy program is the result of that commitment.12  ISO New 
England’s proposed voluntary program has five components:  (1) two-settlement 
structure; (2) forward rate; (3) spot rate; (4) trigger conditions; and (5) maximum 
duration.13  The two-settlement structure allows participants to elect to participate in 
either the forward and spot market components of the program or just the spot market 
component.14  ISO New England estimates representative program costs of between $102 
and $148 million per year, which corresponds to roughly 1.2 to 1.8 million MWh of 
inventoried energy sold forward and maintained for each Inventoried Energy Day.15 

 ISO New England’s proposed Tariff revisions are intended to incentivize eligible 
resources to maintain greater inventoried energy and to deter resources that provide 
winter energy security from pursuing retirement, which will help ISO New England 
address the region’s energy security issues over the winters of 2023-2024 and 2024-2025 
while the ISO develops a more comprehensive market-based program.16  ISO New 
England explains that the potential lack of inventoried energy available to be converted to 
electric energy during extended cold spells is a significant element contributing to the 
region’s winter energy security concerns.17  ISO New England, through this program, 
will directly compensate resources that maintain inventoried energy instead of converting 
it to electricity and thereby reducing the inventory necessary to ensure the resource’s 
availability during cold weather periods.18  ISO New England emphasizes that its 
relatively simple proposal will allow resources that improve energy security to forecast 
potential revenue from the program when making retirement decisions, thereby reducing 

                                              
11 Id. 

12 ISO New England Transmittal at 4. 

13 Id. at 9-14. 

14 Id. at 9-10. 

15 Id. at 18-19. 

16 Id. at 5-9. 

17 Id. at 15. 

18 Id. 

(continued ...) 
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the likelihood that such resources exit the market or that ISO New England retains them 
through out-of-market actions.19   

 Under the proposed program, qualifying resources may make both forward and 
spot sales of “inventoried energy.”20  ISO New England’s proposal includes both 
conditions for how an “Inventoried Energy Day” is triggered and eligibility requirements 
for resources that wish to participate in the program to ensure that inventoried energy can 
be converted to electric energy when needed.  Specifically, a resource is eligible if it 
satisfies the following eligibility conditions:  (1) its inventory can be converted to electric 
energy at ISO New England’s direction; (2) such conversion reduces the amount of 
electric energy the resource can produce in the future; and (3) the market participant can 
measure its inventoried energy and report it on a daily basis.21  These eligibility 
conditions allow ISO New England to compensate all resources that provide inventoried 
energy, regardless of fuel type.22  

 Parties supporting the program contend that the program appropriately recognizes 
the value of resources that can maintain inventoried energy, is a step in the right direction 
towards addressing winter reliability in New England, and is a reasonable, short-term, 
fuel-neutral solution.  For example, FirstLight states that the inventoried energy program 
is superior to the previous winter reliability program.  FirstLight supports the program’s 
objective to extend eligibility to all inventoried fuels and permit resources seeking 
forward certainty to support fuel arrangements.23  Although other supporters 
acknowledge that there may be a better market design for such a program, they still assert 
that the Commission should approve the program because it provides reasonable interim 
compensation, which can serve as a bridge to development of the longer-term market 
                                              

19 Id. at 5. 

20  Inventoried energy is fuel or potential energy that a resource can convert to 
electric energy at ISO New England’s direction.  Id. at 8. 

21 Id. at 14-15.   

22 ISO New England Filing, Testimony of Dr. Christopher Geissler at 23.  ISO 
New England explains that oil, coal, nuclear, biomass, and refuse generators generally are 
eligible to participate.  In addition, other facilities that meet the eligibility requirements, 
including natural gas resources, hydro and pumped-storage generators, electric storage 
facilities, and demand response resources may participate.  External resources, solar, 
wind, and settlement-only resources generally are not permitted to participate in the 
program.  ISO New England Transmittal at 15-16. 

23 FirstLight Comments at 1, 3, 5. 

(continued ...) 
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solution.24  Calpine and Vistra believe the forward component of the program is key to 
winter fuel security, because it incentivizes market participants to take the necessary 
steps to achieve fuel security, including procuring an adequate amount of fuel and fully 
optimizing their existing fuel infrastructure.25 

 Parties opposed to the program argue that, among other things, it will be difficult 
to measure the program’s success, the program is not a market mechanism, the costs of 
the program are too high, there are less expensive alternatives, the program may conflict 
with other ISO New England programs, and the program includes flawed assumptions.  
For instance, Clean Energy Advocates argue that charges associated with the program are 
not just and reasonable because ISO New England has not demonstrated that the benefits 
justify the costs.26  The Massachusetts Attorney General notes that the previous winter 
reliability programs had significantly lower costs despite a similar objective to improve 
winter energy security.27  Public Citizen and the Maine Public Utilities Commission 
argue that the program is not just and reasonable because of its dueling incentives with 
Pay-for-Performance and unclear need following the Commission’s approval of Pay-for-
Performance and Competitive Auctions with Sponsored Policy Resources (CASPR).28  
Similarly, the Maine Public Utilities Commission states that ISO New England appears to 
be seeking to retain resources that were expected to retire as a result of Pay-for-
Performance.29   

 I would have voted to accept the proposed Tariff revisions as a just and reasonable 
short-term solution to help compensate resources that provide winter energy security and 
improve reliability while ISO New England develops a long-term market solution.  The 
Commission must balance competing interests when evaluating whether a rate is just and 
reasonable.30  In addition, it is well-settled that the entity filing a proposal need only 

                                              
24 Brookfield Comments at 1; Calpine and Vistra Comments at 1, 5-6; FirstLight 

Comments at 1-3. 

25 Calpine and Vistra Comments at 5-6. 

26 Clean Energy Advocates Protest at 12-13. 

27 Massachusetts Attorney General Protest at 12-13. 

28 Maine Public Utilities Commission Protest at 7; Public Citizen April 15, 2019 
Protest at 2. 

29 Maine Public Utilities Commission Protest at 7. 

30 Wisconsin Pub. Power Inc. v. FERC, 493 F.3d 239, 262 (D.C. Cir. 2007) (per 
curiam) (quoting Federal Power Comm’n v. Hope Nat. Gas Co., 320 U.S. 591, 603 
(continued ...) 
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demonstrate that the proposed revisions are just and reasonable, not that the proposal is 
the most just and reasonable proposal.31  While some parties argue that ISO New 
England’s previous winter reliability programs are less expensive and may be more 
effective than the proposal in this proceeding, those programs are not the subject of this 
proceeding and are not before the Commission.  In addition, the inventoried energy 
program is aimed at broader concerns than the prior winter reliability programs.  ISO 
New England recently published a detailed discussion paper in conjunction with its 
efforts to develop the longer-term, market-based solution in which it explained, “the ISO-
administered wholesale electricity markets, in their current form, may not provide 
sufficient incentives for resource owners to make additional investments in energy supply 
arrangements – even when such investments would be cost-effective and reduce potential 
reliability risks.”32  The paper dubs this the “misaligned incentives for energy supply 
arrangements” problem,33 and I believe this is a serious concern.  

 I would have found that ISO New England’s proposal reasonably balances 
concerns about maintaining reliability against the concerns raised by parties opposed to 
the program.  In particular, the program will help ISO New England address winter 
energy security for the winters of 2023-2024 and 2024-2025, in light of the misaligned 
incentives in the market, while the ISO completes development of a long-term market 
solution.  I agree that the forward component of the program will provide market 
participants with an incentive to procure sufficient fuel and optimize their fuel 
infrastructure.  In addition, as ISO New England explains, the incentives this program 
provides should complement other existing incentive structures, such as Pay-for-
                                              
(1944)). 

31 PJM Interconnection, L.L.C., 151 FERC ¶ 61,208, at P 49, 174 & n.153 (2015), 
reh’g denied, 155 FERC ¶ 61,157 (2016), aff’d sub nom. Advanced Energy Management 
Alliance v. FERC, 860 F.3d 656 (D.C. Cir. 2017) (citing Cities of Bethany, et al. v. 
FERC, 727 F.2d 1131, 1136 (D.C. Cir. 1984); Louisville Gas and Elec. Co., 114 FERC ¶ 
61,282, at P 29 (2006) (just and reasonable standard under the FPA is not so rigid as to 
limit rates to a “best rate” or “most efficient rate” standard; rather, a range of alternative 
approaches often may be just and reasonable), reh’g denied, E. ON U.S. LLC, 116 FERC 
¶ 61,020 (2006)). 

32 ISO New England Answer at 7-8, citing (citing ISO New England Discussion 
Paper, “Energy Security Improvements,” April 2019, available at https://www.iso-
ne.com/static-
assets/documents/2019/04/a00_iso_discussion_paper_energy_security_improvements.pdf 
at 11). 

33 Id. 

(continued ...) 
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Performance.34  Moreover, this program aims to ameliorate the misaligned incentives 
issue that the fuel security cost-of-service Tariff provisions did not resolve, and which 
still exists under Pay-for-Performance.   

 I note that, given the lack of quorum at the time of the statutory deadline for 
Commission action on this proposal, I was unable to fully discuss the complex issues 
involved in the proposal with all of my fellow Commissioners.  I was open to discussions 
with my colleagues regarding their positions, and would have thoughtfully considered 
their arguments.  To the extent any of those discussions raised new issues for my 
consideration, I would have carefully considered those matters and incorporated them 
into my decision-making process.    

  
 
______________________________ 
Neil Chatterjee 
Chairman 
 

                                              
34 ISO New England Deficiency Letter Response at 11-12. 
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 UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
ISO New England Inc. Docket No. ER19-1428-001 
 

STATEMENT OF COMMISSIONER GLICK 
 

(Issued August 8, 2019) 
  

 ISO New England Inc.’s proposed tariff change in this docket went into effect by 
operation of law because the Commission lacked a quorum.  That means that the 
Commission did not determine whether the proposed change is just and reasonable and 
not unduly discriminatory or preferential.  When this happens, section 205(g) of the 
Federal Power Act1 (FPA) requires each Commissioner to issue a “written statement 
explaining the views of the Commissioner with respect to the change.”2 

 In my view, ISO New England’s Inventoried Energy program is patently unjust 
and unreasonable.  The program will cost New England consumers as much as $300 
million without any evidence to suggest that it will actually improve the region’s fuel 
security or that any improvement is likely to be worth the cost.  Indeed, the program goes 
so far as to hand out substantial payments3 to nuclear, coal, and hydropower generators 
with no indication that these payments will change their behavior in the slightest.  That is 
a windfall, not a just and reasonable rate.  But without a quorum there is nothing the 
Commission could do to prevent this program from taking effect.   

* * * 

 I agree that New England has a fuel security issue.  During a handful of especially 
cold winter days, the region’s natural gas transportation capacity can become constrained, 
creating a risk that there may not be enough natural gas available to supply the natural 
gas-fired power plants that would otherwise help power the grid.  On these days, the 
                                              

1 Congress recently enacted this requirement as part of the America’s Water 
Infrastructure Act of 2018, Pub. L. No. 115-270, § 3006.  This provision was originally 
known as the Fair Rates Act. 

2 16 U.S.C. § 824d(g).   

3 The record suggests that at least $40 million a year would go to resources that 
will not change their behavior in response to those payments.  See New Hampshire Public 
Utilities Commission and New Hampshire Office of Consumer Advocate Protest at 11 
(New Hampshire Entities Protest). 

(continued ...) 
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region tends to substitute oil and natural gas delivered via liquefied natural gas (LNG) 
terminals for gas that would otherwise be shipped through the constrained pipelines.4  
But because oil and LNG are expensive and rarely relied upon during normal conditions, 
there is a concern that resources may not always have enough of these fuels on hand to 
sustain the grid over a long period of time.  Although the number of these cold winter 
days has historically been low—and the region has never actually run out of oil and 
natural gas—the consequences of not being able to generate enough electricity could be 
catastrophic, making the region’s fuel security an issue we must take seriously. 

 But that does not mean that every proposal that purports to address fuel security is 
a good idea.  To the contrary, taking fuel security seriously means that ISO New England, 
stakeholders, and the Commission itself must ensure that efforts to address this issue 
actually help the region procure the services needed to operate the grid reliably.  It also 
means that we must not waste consumers’ money on poorly designed solutions that do 
little, if anything, to improve the region’s fuel security.   

 Unfortunately, wasting consumers’ money is exactly what the Inventoried Energy 
program does.  Understanding why requires a brief overview of the program.  ISO New 
England proposes to pay certain types of resources5 for maintaining “inventoried 
energy”—which is, essentially, onsite fuel that the resource can convert into 
electricity6—during two winters:  2023-2024 and 2024-2025.  A resource is eligible to 
participate in one of two ways:  either by entering a forward contract, which requires the 
resource to have a certain amount of “inventoried energy” onsite whenever the ISO 
declares a cold weather event,7 or through the spot market, which allows the resource to 

                                              
4 This fuel substitution is the result of least-cost dispatch:  As natural gas prices 

rise, oil units become more competitive, making them more likely to be dispatched by the 
ISO.  Additionally, dual-fuel units—units that can generate electricity by burning either 
oil or natural gas—will generate electricity from oil rather than natural gas when it 
becomes less costly to do so.  

5 ISO New England explains that this includes all oil, coal, nuclear, biomass, and 
refuse generators as well as some hydroelectric and pumped storage facilities, some 
battery storage facilities, and demand response resources that contain behind-the-meter 
fossil-fuel generators.  ISO New England Transmittal Letter at 15-16. 

6 Id. at 8.  In the case of a hydroelectric facility, pumped storage facility, or 
electric battery, the “fuel” in question is the resource’s potential energy, rather than 
“fuel” as we typically understand that term.  Id.  

7 A cold weather event for the purposes of this program occurs on any day 
between December and February when the temperature at Bradley International Airport 
(continued ...) 
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be paid for whatever “inventoried energy” it happens to have onsite during a cold weather 
event.  The bottom line under either option is that the program pays participating 
resources for having up to three days’-worth of “inventoried energy” onsite during certain 
conditions.   

 Although the simplicity of ISO New England’s proposal may, at first, seem 
appealing, it contains a number of fatal flaws.  Most importantly, ISO New England does 
not point to any evidence that there is a near-term operational problem that cannot be 
adequately addressed by its existing rules or any evidence that the Inventoried Energy 
program would address any such problem by making the region more fuel secure.8  
Without such analysis, there is no foundation to evaluate whether the program will 
achieve its intended purpose or do so in a manner that is just and reasonable.   

 Nevertheless, ISO New England identifies two pathways in which the proposal 
might theoretically improve fuel security:  By incentivizing resources to keep fuel on 
hand or by creating an additional revenue stream that will prevent certain resources from 
retiring.  The record, however, contains compelling evidence that neither pathway is 
likely to make much of a contribution, if any, to the region’s fuel security.  I will discuss 
the two pathways in turn. 

 As an initial matter, at least a third of the capacity eligible to receive payments 
through the Inventoried Energy program is from resources that will not change their 
behavior in response to these payments because they already maintain considerably more 
than three days’-worth of fuel onsite (which, as noted, is the cap on payments for 
“inventoried energy”).9  That means that at least $40 million dollars a year is likely to be 
spent on resources, such as coal and nuclear generators, that will not change their 
behavior in response to those payments.  That is an utter waste of ratepayers’ money.  
Based on the record here, one cannot help but wonder whether burning that money10 

                                              
outside Hartford, Connecticut, is 17 degrees Fahrenheit or below.  Id. at 13. 

8 On December 3, 2018, the Commission accepted ISO New England’s proposed 
interim solution to address fuel security from 2022-2023 to 2024-2025.  ISO New 
England Inc., 165 FERC ¶ 61,202 (2018).  ISO New England is currently required to 
submit a long-term solution to fuel security in October, 2019.   

9 New Hampshire Entities Protest at 11.  That figure assumes that natural gas-only 
resources participate in the program.  Id.  As explained below, infra P 10, it is unlikely 
that there will be much participation by those resources and it is possible there will not be 
any participation at all.    

10 After all, a refuse generator, which burns waste to produce electricity, is eligible 
(continued ...) 
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might contribute as much to fuel security as wasting it on entities that we know will not 
do anything differently.  

 ISO New England responds that it is appropriate to pay all resources that provide 
“inventoried energy” regardless of whether the payments will affect their behavior 
because doing so makes the program “technology-neutral.”11  But the Commission has 
rejected that argument in previous orders that addressed a similar ISO New England 
proposal regarding fuel security.12  The Commission explained that resources that would 
not take any action in response to fuel security payments were not similarly situated to 
resources that might take such actions13—a statement that strongly suggests the former 
category of resources should not be receiving the same payments as the latter.  The 
Commission went on to explain that, where “the purpose of [a p]rogram is to ensure 
reliability during the winter, we do not find it necessary to include resources that do not 
provide any additional benefit to winter reliability for the sake of fuel neutrality alone.”14  
                                              
to participate in the Inventoried Energy program.  See supra note 5. 

11 ISO New England Transmittal Letter at 5-7.   

12 These orders addressed the Winter Reliability Program, which is discussed in 
greater detail below.  See infra P 19. 

13 ISO New England Inc., 154 FERC ¶ 61,133, at P 13 (2016) (“Coal, nuclear, and 
hydro resources are not similarly situated [to resources such as oil, LNG, etc.] . . . as the 
record reflects that including such resources in the Program would not provide any 
additional winter reliability benefit to the region.”).  This order involved a “jump ball” 
filing, which is a procedurally complicated mechanism of ISO New England’s tariff that, 
under certain circumstances, allows the ISO to submit two proposals and permits the 
Commission to choose between them or take the best of both worlds.  See ISO New 
England Inc. & New England Power Pool, 130 FERC ¶ 61,105, at P 3 n.4 (2010) 
(describing the “jump ball” provision).  What is relevant here is that, because it was a 
“jump ball” filing, the Commission did not have to find that ISO New England’s proposal 
had not been shown to be just and reasonable to reject it.  Nevertheless, the 
Commission’s statement that these resources are not similarly situated strongly suggests 
that they should not be receiving the same payment. 

14 ISO New England Inc., 154 FERC ¶ 61,133 at P 13.  In its answer, the ISO 
attempts to distinguish these precedents on the basis that “fuel neutrality” was not an 
“explicit design goal” of the Winter Reliability Program, but is a goal of the Inventoried 
Energy program.  ISO New England April 30th, 2019 Answer at 15-16.  As relevant here, 
that is a distinction without a difference.  As noted, the programs’ purposes are 
essentially the same: the Winter Reliability Program was intended to “ensure reliability 
during the winter,” see ISO New England, 154 FERC ¶ 61,133 at P 13, and the 
(continued ...) 
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Accordingly, the Commission’s own precedent weighs against any conclusion that fuel 
neutrality justifies paying money for nothing.  

 In addition, the record suggests that the Inventoried Energy program’s poor design 
will dissuade other types of resources from participating.  For example, ISO New 
England explains that its proposed forward rate is based on the fair market value of a fuel 
contract between a natural gas-only generator and an LNG storage terminal.  This 
suggests that the program is intended to incentivize resources to enter into backup LNG 
contracts.  But ISO New England itself describes this forward rate as representing the 
“break even” payment associated with a backup LNG contract, meaning that, at that 
price, resources will be economically indifferent about whether to enter such a contract.15  
In other words, if ISO New England’s modeling assumptions are correct, gas-only 
generators that enter into such a contract will not expect to make any money participating 
in the Inventoried Energy program.  It is hard to imagine many resources freely taking on 
risk for no expected profit.  As a result, there is little reason to think that the program will 
do anything to change the behavior of natural gas-only units, which, as noted, are the 
primary concern when it comes to fuel security in New England.16  And while the 
proposal may potentially incentivize some resources (i.e., oil-fired generators) to keep 
more fuel onsite, the program is unlikely to result in any additional investment in fuel 
infrastructure because many, and perhaps most, eligible resources do not need to make 
any infrastructure investments to participate in the program.  

 ISO New England also suggests that the Inventoried Energy program is just and 
reasonable because it might forestall the retirement of otherwise uneconomic resources, 
which might then benefit the region’s fuel security.17  For one thing, creating a program 
to funnel money to uneconomic resources in order to prevent their retirement would seem 
to undermine a key element of the balancing act that the Commission relied upon when it 
found the Capacity Auctions with Sponsored Policy Resources (CASPR) program just 
                                              
Inventoried Energy program is intended to address “winter energy security,” ISO New 
England Transmittal at 5.  Accordingly, the Commission’s basic insight in the earlier 
order—that resources that do not meaningfully contribute to that goal are not similarly 
situated as those that do—applies equally to this filing.  And because ISO New England 
has not shown that resources that will do nothing in response to Inventoried Energy 
payments are similarly situated to those that will change their behavior in response to 
such payments, the Commission’s previous conclusions apply equally here.   

15 ISO New England Transmittal Letter at 11.  

16 See supra P 3. 

17 ISO New England Transmittal Letter at 8. 
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and reasonable.18  But, even putting that fundamental concern aside, the ISO again does 
not point to any record evidence suggesting that the Inventoried Energy program will 
make a difference in any resource’s retirement decision.  On the other hand, several 
commenters introduced persuasive evidence that those payments would not materially 
affect retirement decisions.19   

 But even if we assume, for the sake of argument, that the Inventoried Energy 
program will make an incremental contribution to fuel security, ISO New England has 
not shown that this contribution is likely to be worth the program’s considerable price 
tag.  As noted, the ISO estimates that the Inventoried Energy program will cost New 
England ratepayers between $200 and $300 million over just two years.20  But the record 
is insufficient to determine whether that is just and reasonable.  For one thing, there is no 
evidence of how much incremental “inventoried energy” the ISO might get in response to 
those payments—i.e., we do not know what New England consumers will be paying for.  
In addition, because the ISO did not perform any analysis of how much “inventoried 
energy” it needs, we have no way of knowing whether the program will satisfy any need 
for “inventoried energy” that New England may or may not have.  And without that 
information, we simply cannot assess what benefit, if any, New England customers will 
receive from the program, and therefore whether it is just and reasonable.   

                                              
18 In brief, CASPR created a secondary element as part of ISO New England’s 

capacity market that allows state-sponsored resources, such as wind and solar resources, 
to “buy” a capacity commitment from a resource that clears the capacity auction, but is 
nevertheless willing to permanently retire in exchange for a payment from a state-
sponsored resource.  See ISO New England Inc., 162 FERC ¶ 61,205, at P 7 (2018).  If 
the Inventoried Energy program were to “succeed” in reducing the number of resources 
willing to retire, it would lessen the number of resources willing to sell its capacity 
obligation and retire through CASPR.  In addition, Inventoried Energy payments will 
increase the cost that a state-sponsored resource must incur to buy a capacity 
commitment from an existing resource.  Both effects will stymie the New England states’ 
clean energy goals.   
 

19 See New Hampshire Entities Protest at 5, 8-9; NRG Protest at 8; New England 
Power Generators Association Protest at 6-7. 

20 This estimate may understate the actual cost because it does not include the 
impact to energy market offers.  As the ISO explained in its response to Commission 
Staff’s request for additional information, it did not an conduct analysis to determine the 
expected impact on total system costs that may result from the inclusion of opportunity 
costs from the Inventoried Energy program in energy market offers.  ISO New England 
Deficiency Letter Response at 7-8. 
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 Making matters worse, the Inventoried Energy program does not possess even the 
basic principles of an effective market-based solution, which the Commission has 
repeatedly instructed ISO New England to make the foundation of its approach to fuel 
security.21  Those principles—which, according to the ISO, include (1) specifying a 
clearly defined product, (2) transparently pricing the product, (3) incentivizing market 
participants to deliver the product in a cost-effective manner, and (4) settling any forward 
sale of the product against its spot delivery within a framework that is technology-
neutral22—help to ensure that the approach is effective, both in delivering the product in 
question and in ensuring that customers get what they pay for.   

 Evaluated against those principles, the Inventoried Energy program gets a failing 
grade.  Although ISO New England defines what resources are eligible to provide 
“inventoried energy,” it evaluates neither the specific need for inventoried fuel nor the 
quantity demanded.  As a result, there is no market competition for this product because 
every resource with the necessary attributes receives the same price.  But without 
competition, the price-setting mechanism is untethered from market fundamentals and 
may produce an extremely inefficient outcome.  And that is precisely what has happened 
here.  ISO New England established a fixed price, $82.49 per megawatt-hour, without 
making any attempt to evaluate how much “inventoried energy” it should buy at the price 
or how much resources might supply at that price.    

 In fairness, the Commission’s responsibility is to ensure that rates are just and 
reasonable and not unduly discriminatory or preferential23—a standard that does not 
necessarily require an effective market-based solution.  The main alternative to a market-
based approach, especially in exigent circumstances, has generally been a cost-of-service 
approach.  Regulating via cost-of-service sacrifices the efficiency and innovation created 
by the market, but it theoretically ensures that customers are getting what they pay for by 
permitting the seller to recover only what is needed to serve those customers.  The 
Inventoried Energy program, however, does not provide any such protections for 
consumers.  

                                              
21 See, e.g., ISO New England Inc., 164 FERC ¶ 61,003, at P 53 (2018) (“We 

reaffirm our support for market solutions as the most efficient means to provide reliable 
electric service to New England consumers at just and reasonable rates.”); see also ISO 
New England Inc., 165 FERC ¶ 61,202, at P 96 (2018) (explaining that “[m]oving to a 
market-based approach as soon as possible is the best way to achieve th[e] objective” of 
fully valuing resources’ contribution to fuel security). 
 

22 ISO New England Transmittal Letter at 5.   

23 16 U.S.C. § 824d(a).  
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 Instead, by compromising market principles without creating any corresponding 
protections for consumers, the Inventoried Energy program lacks the benefits of either a 
market-based or cost-of-service ratemaking methodology.  Such a muddled approach, 
especially in the absence of any clear benefits, is a recipe for unjust and unreasonable 
rates, not a serious approach to addressing fuel security.   

 ISO New England suggests that the program is just and reasonable 
notwithstanding these shortcomings because a sound market design would take too long 
to develop and the Inventoried Energy program would last only two years:  2023-2024 
and 2024-2025.24  The ISO nevertheless justifies rushing ahead with this operational 
solution, which will not take effect for another four years, because it expects the program 
will potentially forestall the retirement of otherwise uneconomic generators in the 
upcoming capacity auction, which will take place next year.  As noted, however, there is 
no evidence in the record indicating that the payments under the Inventoried Energy 
program are likely to have any effect on retirements, much less an effect that could 
conceivably be worth consumers paying an additional several hundred million dollars.  
Without such evidence, there is simply no excuse for pursuing a half-baked operational 
solution that will not take effect until the middle of the next decade.   

 In addition, the Inventoried Energy program may interfere with other initiatives 
that address reliability, including ISO New England’s existing market-based approach to 
reliability, the Pay For Performance program (PFP).25  PFP was designed to improve 
reliability, including fuel security, by creating an incentive for resources to be available 
when called upon—that is, it rewards resources for the services that they actually 
provide, instead of their attributes.  But rather than waiting to gather evidence on how 
PFP works in practice26 or seeking to further tailor the PFP parameters to address fuel 
                                              

24 ISO New England Transmittal Letter at 4; ISO New England April 30, 2019 
Answer at 2 (recognizing that, in the interest of timing and simplicity, the program is “not 
a perfect, fully market-based solution to the region’s energy security issues”).  In any 
case, these interim programs have a history of sticking around longer than initially 
contemplated.  The Winter Reliability Program, which is discussed further below, was 
originally proposed to last one year and ended up being in place in one form or another 
for four years.    

25 PFP rewards resources that perform during an ISO New England-declared PFP 
event (essentially a potential resource shortage that meets certain conditions) and 
penalizes those that do not.  PFP was intended to incentivize resources to take steps to 
ensure that they are capable of producing electricity whenever a PFP event occurs.  See 
generally ISO New England Inc. & New England Power Pool, 147 FERC ¶ 61,172, at PP 
36-40, 63-64 (2014). 

26 The Commission approved a phased-in approach to the PFP rewards and 
(continued ...) 
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security, ISO New England is now proposing a whole new program that will interfere 
with PFP’s objectives if it succeeds by retaining resources that can store fuel, but cannot 
reliably perform when needed during a PFP event.27  Although Commission Staff raised 
this concern in seeking additional information from ISO New England,28 the ISO did not 
directly respond, instead insisting that the Inventoried Energy program and PFP address 
different issues and could potentially work together.29  But the potential for the two 
programs to work together is no answer to the concern that, in practice, they will interfere 
with each other—a result which several commenters suggested is a likely outcome.30  

 ISO New England’s decision to pursue such an ill-conceived approach is all-the-
more disappointing because the ISO has better options than the Inventoried Energy 
program to address any short-term need that might exist.31  These other options illustrate 
how ISO New England could more effectively address the region’s needs while also 
better protecting its ratepayers.  For example, consider the Winter Reliability Program, 
which lapsed following the 2017-2018 winter.32  In general, by taking away the downside 
                                              
penalties that does not fully take effect until 2024.  Id. P 6 n.8.  

27 See, e.g., Maine Public Utility Commission Protest at 6-7 

28 Commission Staff Deficiency Letter at 9.  

29 ISO New England Deficiency Letter Response at 11-12.  

30 See Massachusetts Attorney General Protest at 13-14; Maine Public Utility 
Commission Protest at 6-7. 

31 This is a section 205 filing, meaning that ISO New England does not have to 
show that its proposal is the best option, only that it is a just and reasonable one 
(although, as should be clear by now, I do not believe it has met even that more lenient 
standard).  See S. Cal. Edison Co. v. FERC, 717 F.3d 177, 181 (D.C. Cir. 2013) (“Under 
FPA § 205(e), the burden of proof to show that the increased rate or charge is just and 
reasonable shall be upon the public utility.  The Commission, however, must approve the 
increase as long as the new rates are just and reasonable.” (internal citations and 
quotation marks omitted)); Exxon Corp. v. FERC, 206 F.3d 47, 51 (D.C. Cir. 2000) 
(explaining that, under the analogous “§ 4 of the Natural Gas Act[,] a pipeline proposing 
a rate change has the burden of showing that the proposed rate is just and reasonable.  If 
it meets that burden, FERC approves the rate regardless of whether there may be other 
rates that would also be just and reasonable.”). 
 

32 The last three years of the Winter Reliability Program had an average annual 
cost of roughly $30 million dollars, New Hampshire Entities Protest at 11 (citing ISO 
New England Winter Reliability Program data for 2015/16 thru 2017/18, available at 
(continued ...) 
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risk of having excess fuel at the end of the winter, the Winter Reliability Program 
provided a proven method for incentivizing resources to procure fuel while targeting 
payments at resources that might actually respond to those payments.  A modified version 
of the Winter Reliability Program might have helped to address any short-term need 
while providing at least some evidentiary basis, in the form of real-world experience, for 
the Commission to evaluate whether the proposal might be effective and worth the cost—
in other words, whether it is just and reasonable.   

* * * 

 New England’s fuel security is an important issue that deserves a serious solution.  
But the Inventoried Energy program is not that.  I believe that any order accepting ISO 
New England’s proposed tariff changes would have violated the Administrative 
Procedure Act’s basic requirement that agency actions be the product of reasoned 
decisionmaking and be based on substantial evidence in the record.33    

 
______________________________ 
Richard Glick 
Commissioner 
                                              
https://www.iso-ne.com/markets-operations/markets/winter-program-payment-rate—less 
than one third of ISO New England’s lower bound estimate for the cost of the Inventoried 
Energy program, ISO New England Transmittal Letter at 19.   
 

33 The Commission has ample authority to correct this situation in the event of a 
remand and could potentially act before the payments begin in the 2023-2024 winter.  See 
16 U.S.C. § 825h (providing the Commission with the authority “to perform any and all 
acts, and to prescribe, issue, make, amend, and rescind such orders . . . as it may find 
necessary or appropriate to carry out the provisions of [the FPA]”); TNA Merch. Projects, 
Inc. v. FERC, 857 F.3d 354, 361 (D.C. Cir. 2017) (“FERC enjoys broad authority when 
its past actions are determined to be wrong.”); Xcel Energy Servs., Inc. v. FERC, 815 
F.3d 947, 954-55 (D.C. Cir. 2016) (“[I]n examining the parallel provision [to FPA section 
825h] in the Natural Gas Act, the court concluded that provision ‘unquestionably gives 
[the Commission] the authority, in fashioning remedies, to consider equitable principles, 
one of which is to regard as being done that which should have been done.’”) (quoting N. 
Natural Gas Co. v. FERC, 785 F.2d 338, 341 (D.C. Cir. 1986)).  Indeed, if the 
Commission lacked such authority, it would be unable to effectuate the judicial review 
pathway created by section 205(g), which would be a bizarre outcome to say the least.  
Cf. TNA, 857 F.3d at 361 (finding that the Commission has authority to remedy its errors 
in part, because “[w]ithout such corrective power, regulated parties would be 
substantially and irreparably injured by FERC errors, and judicial review would be 
powerless to protect them from much of the losses so incurred”). 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
ISO New England Inc. Docket No. ER19-1428-001 
 

STATEMENT OF COMMISSIONER LaFLEUR  
 

(Issued August 8, 2019) 
 
 
I am not participating in this docket and therefore am unable to comment with respect to 
the changes proposed.  
 
 
______________________________   
Cheryl A. LaFleur      
Commissioner      
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STATEMENT OF COMMISSIONER McNAMEE 

 
(Issued August 8, 2019) 

 
 
I am not participating and therefore am unable to comment with respect to the changes 
proposed. 

 
______________________________ 
Bernard L. McNamee 
Commissioner 
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169 FERC ¶ 61,013 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
 
ISO New England Inc.     Docket No. ER19-1428-002 

 
 

NOTICE OF DENIAL OF REHEARING BY OPERATION OF LAW 
 

(October 7, 2019) 
 

On August 6, 2019, the Secretary of the Commission issued a Notice of Filing 
Taking Effect by Operation of Law in this proceeding for ISO New England Inc.’s  
(ISO-NE) proposed tariff revisions, filed pursuant to section 205 of the Federal Power 
Act.1  In that filing, ISO-NE proposed to implement an inventoried energy program in the 
Capacity Commitment Periods associated with the 14th and 15th Forward Capacity 
Auctions to compensate resources for maintaining inventoried energy during the winter 
months of 2023-2024 and 2024-2025.  The Commission did not act on ISO-NE’s filing 
because of a lack of quorum in this proceeding at that time.   

 
Section 205(g) of the Federal Power Act provides that, in such circumstances,  

a party may seek rehearing before the Commission.2  On August 30, 2019, Attorney 
General of the Commonwealth of Massachusetts (Massachusetts Attorney General) filed 
a request for rehearing.  On September 4, 2019, individual requests for rehearing were 
filed by Maine Public Utilities Commission (Maine PUC); New England Consumer-
Owned Systems and Energy New England, LLC (collectively, NECOS); New England 
States Committee on Electricity (NESCOE); New Hampshire Public Utilities 
Commission and the New Hampshire Office of the Consumer Advocate (collectively, 
New Hampshire Parties); and RENEW Northeast, Sierra Club, and Union of Concerned 
Scientists (collectively, Clean Energy Advocates).   
  

                                              
1 See 16 U.S.C. § 824d (2018). 

2 See 16 U.S.C. § 824d(g) (2018). 
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The Commission took no action on the requests for rehearing within 30 days of 
their filing.  Notice is hereby given that the requests for rehearing were denied by 
operation of law.3  Massachusetts Attorney General’s rehearing request was denied by 
operation of law on September 30, 2019.4  The requests for rehearing filed by Clean 
Energy Advocates, Maine PUC, NECOS, NESCOE and New Hampshire Parties were 
denied by operation of law on October 4, 2019.   
 
 
 
 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

 

                                              
3 See 16 U.S.C. § 825l(a) (2018); 18 C.F.R. § 385.713(f) (2019). 

4 See 18 C.F.R. § 385.2007(a)(2) (2019).   
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