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ORAL ARGUMENT NOT YET SCHEDULED

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF NEW YORK, et al.,

Petitioners,
Case No. 21-1028
V.
Consolidated with
UNITED STATES ENVIRONMENTAL Case Nos. 21-1060

PROTECTION AGENCY, and MICHAEL S. |and 21-1073
REGAN, in his official capacity as

Administrator of the United States
Environmental Protection Agency,

Respondents.

NON-BINDING STATEMENT OF ISSUES
Pursuant to the Court’s Order of October 12, 2023 (Doc No.
2021446), Petitioners the States of New York, California, Connecticut,
Illinois, Maryland, Minnesota, New Jersey, Oregon, Rhode Island,
Vermont, Washington, and Wisconsin, the District of Columbia, the
Commonwealths of Massachusetts and Pennsylvania, and the City of
New York (collectively, Government Petitioners) hereby submit their

non-binding statement of issues to be raised regarding their petition for
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review of the final agency action of respondents Michael S. Regan as

Administrator! and the United States Environmental Protection Agency

(collectively, EPA) entitled “Review of the Ozone National Ambient Air

Quality Standards,” 85 Fed. Reg. 87,256 (Dec. 31, 2020) (Rule). Without

waiving any rights to submit additional issues, Government Petitioners

intend to raise the following issues in support of their challenge to the

Rule:

(1) Whether EPA acted contrary to law and/or arbitrarily and
capriciously by employing a flawed and abbreviated process for
review of the primary and secondary national ambient air quality
standards (NAAQS) for ground-level ozone without consideration of
the relevant factors or reasoned explanation, including
consolidating the Human Risk and Exposure Assessment with the
Policy Assessment, failing to convene the pollutant-specific Ozone
Review Panel, holding a concurrent rather than sequential public
review process for the draft Policy Assessment and draft Integrated

Science Assessment, and adhering to former Administrator Pruitt’s

1 The Government Petitioners have substituted the name of the current
Administrator for the name of the former Administrator who signed the
2020 agency action being challenged, Andrew Wheeler.
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(2)

(3)

unlawful directive barring certain scientific experts from serving on
the Clean Air Scientific Advisory Committee.

Whether EPA acted contrary to law and/or arbitrarily and
capriciously by maintaining the primary NAAQS for ground-level
ozone at 0.070 parts per million (ppm) when the statute requires
that the primary NAAQS be set at a level that is requisite to protect
public health with “an adequate margin of safety”; the evidence in
the record justifies a more protective standard; members of EPA’s
scientific advisory committee concluded that a standard of 0.070
ppm was 1nadequate to protect public health with an adequate
margin of safety, particularly for sensitive populations such as
children with asthma; and the Administrator failed to give proper
consideration to the environmental justice implications of
maintaining the current standard without revision.

Whether EPA’s decision to maintain the secondary ozone NAAQS
without revision was contrary to law and/or arbitrary and
capricious when (1) EPA failed to address the flaws identified by
this Court in Murray Energy v. EPA, 936 F.3d 597 (D.C. Cir. 2019)

concerning the agency’s initial adoption of the same standard; and
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(1) the agency otherwise failed, contrary to the scientific evidence
in the record, to promulgate a secondary standard at a level that is
requisite to protect public welfare from “any known or anticipated
adverse effects associated with the presence of such air pollutant in

the ambient air,” 42 U.S.C. § 7409(b)(2) (emphasis added).
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Dated: October 26, 2023 Respectfully submitted,

FOR THE STATE OF
NEW YORK

LETITIA JAMES
Attorney General

BARBARA D. UNDERWOOD
Solicitor General

/s/ Andrew G. Frank?
JUDITH N. VALE
Deputy Solicitor General
ANTHONY R. RADUAZO
Assistant Solicitor General
MICHAEL J. MYERS
Senior Counsel
ANDREW G. FRANK
CLAIBORNE E. WALTHALL
Assistant Attorneys General
Office of the Attorney General
28 Liberty Street
New York, NY 10005
(212) 416-8271
andrew.frank@ag.ny.gov

Counsel for Petitioner State of
New York

2 Counsel for the State of New York certifies that the other parties
listed in the signature blocks consent to this filing.
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FOR THE STATE OF FOR THE STATE OF
CALIFORNIA CONNECTICUT

ROB BONTA WILLIAM TONG

Attorney General of California Attorney General

JONATHAN A. WIENER JILL LACEDONIA

COREY MOFFAT Assistant Attorney General
ELIZABETH SONG Office of the Attorney General
Deputy Attorneys General 165 Capitol Avenue

MYUNG J. PARK Hartford, CT 06106

CHRISTIE VOSBURG (860) 808-5250

Supervising Deputy Attorneys Jill.Lacedonia@ct.gov

General

TRACY L. WINSOR Counsel for Petitioner State of
EDpwARD H. OCHOA Connecticut

Senior Assistant Attorneys

General

California Department of Justice
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94114

(415) 510-3549
jonathan.wiener@doj.ca.gov

Counsel for Petitioner State of
California
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FOR THE DISTRICT OF
COLUMBIA

BRIAN L. SCHWALB
Attorney General

CAROLINE S. VAN ZILE

Solicitor General

Office of the Attorney General for
the District of Columbia

400 6th Street, NW, Suite 8100
Washington, D.C. 20001

(202) 727-6287
caroline.vanzile@dc.gov

Counsel for Petitioner District of
Columbia
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FOR THE STATE OF ILLINOIS

KWAME RAOUL
Attorney General

ELIZABETH DUBATS

Supervising Attorney

MATTHEW DUNN

Chief, Environmental
FEnforcement/Asbestos Litigation
Division

JASON E. JAMES

Assistant Attorney General
Office of the Attorney General
69 W. Washington St., 18th Floor
Chicago, IL 60602

(312) 814-3000
Elizabeth.Dubats@ilag.gov

Counsel for Petitioner State of
[llinois
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FOR THE STATE OF
MARYLAND

ANTHONY G. BROWN
Attorney General of Maryland

JOSHUA M. SEGAL

Assistant Attorney General
Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202

(410) 576-6446
Jsegal@oag.state.md.us

Counsel for Petitioner State of
Maryland
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FOR THE COMMONWEALTH
OF MASSACHUSETTS

ANDREA CAMPBELL
Attorney General of
Massachusetts

JILLIAN RILEY

JULIA JONAS-DAY

Assistant Attorneys General
Environmental Protection
Division

Office of the Attorney General
One Ashburton Place

Boston, MA 02108

(617) 963-2424
Jillian.riley@mass.gov

Counsel for Petitioner
Commonwealth of Massachusetts
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FOR THE STATE OF
MINNESOTA

KEITH ELLISON
Attorney General

PETER SURDO

Special Assistant Attorney
General

445 Minnesota Street, Suite 900
St. Paul, Minnesota 55101-2127
(651) 757-1061
peter.surdo@ag.state.mn.us

Counsel for Petitioner State of
Minnesota
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FOR THE STATE OF
NEW JERSEY

MATT PLATKIN
Attorney General of New Jersey

LisSA J. MORELLI

Deputy Attorney General
Environmental Enforcement &
Environmental Justice Section
R.J. Hughes Justice Complex
25 Market Street, P.O. Box 093
Trenton, New Jersey 08625
(609) 376-2740
Lisa.morelli@law.njoag.gov

Counsel for Petitioner State of
New Jersey
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FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
Attorney General

PAUL GARRAHAN
Attorney-in-Charge

STEVE NOVICK

Special Assistant Attorney
General

Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301-4096

(503) 947-4540
Paul.Garrahan@doj.state.or.us
Steve.Novick@doj.state.or.us

Counsel for Petitioner State of
Oregon
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FOR THE COMMONWEALTH
OF PENNSYLVANIA

MICHELLE HENRY
Attorney General

ANN R. JOHNSTON

Assistant Chief Senior Deputy
Attorney General

Civil Environmental
Enforcement Unit

Office of Attorney General
Strawberry Square
Harrisburg, PA 17120

(717) 857-2091
ajohnston@attorneygeneral.gov

Counsel for Petitioner
Commonwealth of Pennsylvania
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FOR THE STATE OF
RHODE ISLAND

PETER F. NERONHA
Attorney General of Rhode Island

ALISON B. HOFFMAN

Assistant Attorney General
Chief, Environment and Energy
Unit

Rhode Island Office of the
Attorney General

150 South Main Street
Providence, RI 02903

(401) 274-4400 ext. 2116
ahoffman@riag.ri.gov

Counsel for Petitioner State of
Rhode Island

FOR THE STATE OF
WASHINGTON

ROBERT W. FERGUSON
Attorney General

CAROLINE E. CRESS
Assistant Attorney General
Washington State Attorney
General’s Office

PO Box 40117

Olympia, WA 98504

(360) 586-4613
caroline.cress@atg.wa.gov

Counsel for Petitioner State of
Washington
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FOR THE STATE OF
VERMONT

CHARITY R. CLARK
Attorney General

NICHOLAS F. PERSAMPIERI
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-6902
nick.persampieri@vermont.gov

Counsel for Petitioner State of
Vermont

FOR THE STATE OF
WISCONSIN

JOSHUA L. KAUL
Attorney General

BRADLEY J. MOTL

Assistant Attorney General
Wisconsin Department of Justice
Post Office Box 7857

Madison, WI 53707-7857

(608) 267-0505
motlbj@doj.state.wi.us

Counsel for Petitioner State of
Wisconsin
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FOR THE CITY OF NEW YORK

HoN. SyLvIA O. HINDS-RADIX
Corporation Counsel

CHRISTOPHER GENE KING

Senior Counsel

New York City Law Department
100 Church Street

New York, NY 10007
cking@law.nyc.gov

Counsel for Petitioner City of New
York
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Non-Binding Statement of

Issues was filed on October 26, 2023 using the Court’s CM/ECF system,

and that, therefore, service was accomplished upon counsel of record by

the Court’s system.

Dated: October 26, 2023

/s/ Andrew G. Frank
ANDREW G. FRANK
Assistant Attorney General
Environmental Protection Bureau
New York State Office of

the Attorney General
28 Liberty Street
New York, NY 10005
(212) 416-8271
andrew.frank@ag.ny.gov

Counsel for Petitioner
State of New York
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