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Re: Proposed Rule “Federal Implementation Plan Addressing Regional 

Ozone Transport for the 2015 Ozone National Ambient Air Quality 
Standard,” 87 Fed. Reg. 20,036 (Apr. 6, 2022) 
Docket ID No. EPA–HQ–OAR–2021-0668 
 

Dear Ms. Selbst:  
 

New York, Connecticut, Delaware, the District of Columbia, Maryland, 
Massachusetts, and New Jersey, by their Attorneys General, and the City of New 
York, by its Corporation Counsel (collectively, States), submit these comments on the 
Environmental Protection Agency’s (EPA) proposed rule “Federal Implementation 
Plan Addressing Regional Ozone Transport for the 2015 Ozone National Ambient Air 
Quality Standard,”1 87 Fed. Reg. 20,036 (Apr. 6, 2022) (Proposed Rule or Proposal).  

For decades, the States have struggled to attain and maintain the federal air 
quality standards for ozone, largely due to the excessive pollution from sources in 
upwind states that is carried by the wind into our borders. In the Proposal, which 
provides federal implementation plans (FIPs) for 26 states, EPA proposes to fully 
satisfy the obligations of these states and EPA under Clean Air Act (Act) section 
110(a)(2)(D)(i)(I) (the Good Neighbor Provision), eliminating the excessive ozone 
pollution that has interfered with downwind states’ ability to attain or maintain the 
2015 ozone national ambient air quality standards (2015 ozone NAAQS), resulting in 
significant harm to public health and welfare.  

 
1 The Good Neighbor Provision prohibits upwind pollution in amounts that will 

“contribute significantly to nonattainment in, or interfere with maintenance by, any 
other State with respect to any such national primary or secondary ambient air 
quality standard.” 42 U.S.C. § 7410(a)(2)(D)(i)(I) (emphasis added). We recommend 
that EPA entitle the rule using the plural “Standards.” 
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The Proposal makes critical progress towards compliance with the 
requirements of the Good Neighbor Provision. Of particular importance are EPA’s 
proposals to require emissions reductions from certain non-power plant sources, to 
account for emission reductions available from power plants both through installation 
of new controls and greater use of already-installed controls, and to set daily backstop 
emission rates for power plants. The States have been pushing for these necessary 
updates for years, and laud EPA’s inclusion of these methods in its Proposal. But we 
also urge EPA to further strengthen its rule to provide additional reductions required 
by the Act as expeditiously as practicable. In particular, the timeframes EPA has set 
for certain emission reductions should be accelerated, and existing data show that 
the benchmark emission rates for power plants should be tightened beyond what EPA 
has proposed. 

Statutory, Regulatory, and Factual Background 

1. National Ambient Air Quality Standards for Ozone 

EPA establishes national ambient air quality standards (NAAQS) under the 
Act, which set maximum allowable ambient air concentrations for certain pollutants 
that endanger human health and welfare.2 States must ensure that air quality meets 
the NAAQS by set deadlines, with EPA providing a federal “backstop.”3  

Ozone, a pollutant regulated under the Act, forms when other pollutants 
known as precursors—particularly oxides of nitrogen (NOx) and volatile organic 
compounds (VOCs)—react in the presence of sunlight.4 EPA has found significant 
negative health effects in individuals exposed to elevated levels of ozone, such as 
asthma, bronchitis, heart disease, and emphysema.5 Exposure to ozone has also been 
linked to premature mortality.6 Children, the elderly, and those with existing lung 
diseases, such as asthma, are more vulnerable to ozone’s harmful effects.7 These 
impacts are often disproportionately severe and widespread in already overburdened 
communities, such as those with elevated asthma rates. See Comment 1(c), below. 
Ozone also causes negative welfare effects, particularly damage to ecosystems. 

EPA promulgated a revised ozone NAAQS in 2015, setting both the primary 
(health-based) and secondary (welfare-based) standards at 70 ppb.8 EPA kept the 

 
2 42 U.S.C. §§ 7409(b)(1), 7407. 
3 Id. §§ 7407(a), 7511(a). 
4 See 87 Fed. Reg. at 20,052 
5 80 Fed. Reg. at 65,292, 65,302-11 (Oct. 26, 2015) (effective Dec. 28, 2015); 87 

Fed. Reg. at 20,039, 20,054. 
6 Id. 
7 80 Fed. Reg. at 65,302-11. 
8 Id. at 65,292. 
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same ozone NAAQS in a 2020 rule,9 which is under challenge in the D.C. Circuit.10 
EPA is currently reconsidering the 2020 rule, and the 2015 ozone NAAQS remain in 
effect.11 The comments in this letter relate to the 2015 standards, which the Proposal 
is primarily designed to address.  

The Act requires each state to meet the ozone NAAQS “as expeditiously as 
practicable,” but no later than by specified attainment deadlines depending on the 
“classification” of an area based on the severity of its nonattainment.12 The initial 
attainment deadlines under the 2015 ozone NAAQS for “marginal,” “moderate,” 
“serious,” and “severe” nonattainment areas are August 3, 2021; August 3, 2024; 
August 3, 2027; and August 3, 2033, respectively.13  

2. Interstate Transport of Ozone Pollution 

Many states have problems attaining and maintaining the ozone NAAQS due, 
in significant part, to emissions transported from sources in other states. The 
formation and transport of ozone pollution occurs on a regional scale over “hundreds 
of miles” in much of the eastern United States, with ozone and its precursors traveling 
across state lines from “upwind sources”14 into the air of downwind states. When 
emissions from upwind states compound a downwind state’s pollution problems, the 
downwind state must regulate its own emission sources more stringently to 
compensate; even then, some downwind states may be unable to attain or maintain 
the NAAQS.  

EPA has understood for decades the regional nature of the ground-level ozone 
air quality problem, and that pollution from sources located in multiple upwind states 
contributes to downwind states’ problems attaining and maintaining the ozone 
NAAQS, with those sources in upwind states routinely contributing to multiple 
downwind air quality problems in varying amounts. EPA has long recognized that 
downwind states cannot on their own comply with the ozone NAAQS, and that 
reducing ozone concentrations in downwind states requires a reduction in what EPA 
calls the “interstate transport” of ozone precursors from upwind states.15  

Congress enacted the “Good Neighbor Provision” of the Act to address this 
exact problem. The provision requires states to develop state implementation plans 

 
9 See 85 Fed. Reg. 87,256 (Dec. 31, 2020). 
10 New York v. EPA, D.C. Cir. No. 21-1028. 
11 The 2008 ozone NAAQS, set at 75 ppb, also remain in effect, and many of 

the states affected by the Proposal are also subject to compliance obligations under 
the 2008 standards on a set of overlapping deadlines. 

12 42 U.S.C. §§ 7511(a)(1) & (b)(1). 
13 87 Fed. Reg. at 20,057, 20,062, 20,099, 20,101 n.213. 
14 Id. at 20,039. 
15 See EPA v. EME Homer City Generation, L.P., 572 U.S. 489, 495 (2014). 
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(SIPs) that contain adequate provisions “prohibiting . . . any source or other type of 
emissions activity within the State from emitting any air pollutant in amounts which 
will contribute significantly to nonattainment in, or interfere with maintenance by, 
any other State with respect to any such national primary or secondary ambient air 
quality standard.”16 Section 110(a)(2)(A) requires that SIPs “include enforceable 
emission limitations and other control measures, means, or techniques . . . as well as 
schedules and timetables for compliance,” and Section 110(a)(2)(C) requires SIPs to 
“include a program to provide for the enforcement of the measures described in 
subparagraph (A), and regulation of the modification and construction of any 
stationary source within the areas covered by the plan as necessary to assure that 
national ambient air quality standards are achieved, including a permit program 
. . .”17  

Section 110(c)(1) requires EPA to promulgate a FIP within two years of its 
finding of a state’s “failure to submit” a SIP or disapproval of a state’s SIP for lack of 
full compliance.18 Such FIPs must include the same provisions as a SIP, including 
those necessary to meet a state’s Good Neighbor Provision obligations through 
enforceable mechanisms and timetables.  

3. Downwind States’ Ongoing Struggle to Reduce Ozone Pollution 

The states in the Northeast and mid-Atlantic have struggled for decades with 
ozone pollution, due in large part to transported ozone pollutants from upwind states. 
Following EPA’s promulgation of the 2015 ozone NAAQS, EPA designated the New 
York-Northern New Jersey-Long Island, NY-NJ-CT metropolitan area (New York 
Metropolitan Area) as a nonattainment area with a moderate classification.19 This 
area consists of nine counties in New York (including all of New York City), twelve 
counties in New Jersey, and three counties in Connecticut. The inability of the New 
York Metropolitan Area to attain the 2015 ozone NAAQS affects the ability of all 
three included states to meet their relevant attainment deadlines.  

New Jersey’s remaining nine southern counties and New Castle County, 
Delaware (along with areas in Maryland and Pennsylvania) are part of another 
regional nonattainment area, the Philadelphia-Wilmington-Atlantic City, PA-NJ-
MD-DE metropolitan area (Philadelphia Metropolitan Area), initially classified as 
marginal nonattainment. Connecticut’s remaining five counties are part of the 
Greater Connecticut nonattainment area, classified in June 2018 as marginal 
nonattainment.  

 
16 42 U.S.C. § 7410(a)(2)(D)(i)(I). 
17 Id. §§ 7410(a)(2)(A) & (C). 
18 Id. § 7410(c)(1). 
19 83 Fed. Reg. 25,776, 25,821 (Jun. 4, 2018). 
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Based on the most recent available design values for 2019-2021,20 monitored 
levels of ozone in the New York Metropolitan Area, Philadelphia Metropolitan Area, 
and Greater Connecticut Area remain above the 2015 ozone NAAQS. The 
Philadelphia Metropolitan Area and Greater Connecticut Area’s attainment 
deadlines passed in 202121 without those areas attaining the standards.22 Certified 
ozone data from 2018 through 2020 show that, despite Delaware, New Jersey and 
Connecticut’s successes in cutting in-state emissions, those areas still did not attain 
by 2021 and may be reclassified (i.e., downgraded) to moderate nonattainment 
status.23 Even outside of these formally designated nonattainment areas, ozone 
monitors in other locations within the States continue to measure unhealthy ozone 
levels that exceed the standard.24 

The States have long devoted significant resources to reducing emissions from 
in-state sources of NOx and mitigating the regional transport of NOx. Where required 
by the Act, the States have cut ozone precursor emissions year after year to meet and 
exceed “reasonable further progress” targets mandated by 42 U.S.C. § 7511a, 
including by requiring in-state sources to meet a variety of stringent emissions 
standards and comply with NOx Reasonably Available Control Technology (RACT). 
The States have also implemented stringent emissions control measures related to 
mobile sources, and participated in the Ozone Transport Commission (OTC), which 
developed the first NOx Budget Program that dramatically reduced ozone transport 
within the Ozone Transport Region. The States have participated in multiple 
iterations of federal NOx Budget trading programs, including the 2005 Clean Air 
Interstate Rule (CAIR),25 2011 Cross-State Air Pollution Rule (CSAPR),26 2016 

 
20 See EPA, Air Quality Design Values, 2021 Design Value Reports, Ozone 

Design Values, 2021 (XLSX), Table 1a, available at https://www.epa.gov/air-
trends/air-quality-design-values#report (last visited June 20, 2022). 

21 See EPA, Fact Sheet – Final Area Designations for the National Ambient Air 
Quality Standards for Ozone Established in 2015 at 7, available at 
https://www.epa.gov/sites/production/files/2018-04/documents/placeholder_0.pdf 
(last visited June 20, 2022). 

22 See EPA, Air Quality Design Values, 2020 Design Value Reports, Ozone 
Design Values, 2020 (XLSX), Table 1a, available at https://www.epa.gov/air-
trends/air-quality-design-values#report (showing 2018-2020 design values for 
Greater Connecticut and Philadelphia nonattainment areas above the 2015 ozone 
NAAQS) (last visited June 20, 2022). 

23 See 42 U.S.C. § 7511(b)(2); 87 Fed. Reg. 21,842 (Apr. 13, 2022) (proposing 
reclassification). 

24 See, e.g., https://www3.epa.gov/region1/airquality/ma_over.html (registering 
exceedances in 2021 of the ozone standards at eight different monitors across 
Massachusetts). 

25 70 Fed. Reg. 25,162 (May 12, 2005). 
26 76 Fed. Reg. 48,208 (Aug. 8, 2011). 
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CSAPR Update,27 and 2021 Revised CSAPR Update.28 However, these efforts have 
been insufficient to bring all downwind areas into attainment of the 2015 ozone 
NAAQS. 

The States currently have some of the most stringent NOx and VOC control 
programs in the country, which aggressively regulate in-state power plants, factories, 
and motor vehicles. These programs include:  

• Stringent Reasonably Available Control Technology (RACT) on all major NOx 
and VOC stationary sources, including power plants and major non-electric 
generating units.29  

• In New Jersey, regulation of power plants that operate on High Electric 
Demand Days (HEDDs) when ozone concentrations are often elevated30 and 
regulation of distributed generation/demand response internal combustion 
engines.31 New Jersey’s rules for stationary reciprocating internal combustion 
engines do not allow the use of uncontrolled engines for the purpose of 
distributed electric generation or demand response in nonemergency 
situations. Similarly, Delaware has a strong multi-pollutant rule32 and 
regulates stationary generators.33 New York stringently regulates combustion 
turbines and internal combustion engines used for demand response.34 

• In New Jersey, State-of-the art (SOTA) air pollution control requirement for 
newly constructed, reconstructed and modified equipment and control 
apparatus.35  

• Adoption of California’s motor vehicle emission standards, which place more 
stringent controls on the amount of NOx emitted from motor vehicles than 
federal emission standards. New York and Connecticut have adopted the Low 
Emission Vehicle (LEV) III emissions standards, which apply to all 2017 
through 2025 model year vehicles up to 14,000 pounds gross vehicle weight 
rating.36 Massachusetts has likewise adopted LEV standards, as well as 

 
27 81 Fed. Reg. 74,504 (Oct. 26, 2016). 
28 86 Fed. Reg. 23,054 (Apr. 30, 2021). 
29 6 NYCRR Parts 212-3, 220, & 227-2 (New York); RCSA 22a-174-22e, RCSA 

22a-174-22f, RCSA 22a-174-20, RCSA 22a-174-32 (Connecticut); N.J. Admin. Code 
§§ 7:27-16 & 7:27-19 (New Jersey); 7 DE Admin. Code 1112 (Delaware). 

30 N.J. Admin. Code §§ 7:27-19.29 & -19.30. 
31 N.J. Admin. Code § 7:27-19.8. 
32 7 DE Admin. Code 1146. 
33 7 DE Admin. Code 1144. 
34 6 NYCRR Part 222 (“Distributed Generation Sources”). 
35 N.J. Admin. Code §§ 7:27-8.12 & -22.35. 
36 6 NYCRR Part 218; RCSA 22a-174-36c. 
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aggressive Zero Emission Vehicle (ZEV) measures, with an aim of making 30 
percent of all sales of new medium- and heavy-duty vehicles zero emission by 
2030.37 Beginning with model year 2009, New Jersey incorporated by reference 
California’s Low Emission Vehicle standards, including the zero-emission sales 
requirements, to ensure the lowest emitting vehicles in the nation are sold in 
New Jersey. New Jersey also has some of the most stringent rules in the 
country for vehicle idling and heavy-duty vehicle inspection and maintenance 
using on-board diagnostics technology.38 

• Statewide Enhanced Vehicle Inspection and Maintenance (I&M) requirements 
for motor vehicles that include testing of older, high-emitting vehicles to 
significantly reduce on-road mobile emissions.39  

• Adoption of regional measures to reduce VOC emissions from a variety of large 
source categories that have been recommended by the OTC, including 
consumer products, architectural and industrial maintenance coatings, 
portable fuel containers, adhesives and sealants, asphalt paving, and solvent 
metal cleaning processes.40  

• Lowest Achievable Emission Rate (LAER) standards on all new major sources 
of NOx or VOC, and on all existing sources that would undergo major 
modifications with emissions above certain project thresholds.41  

• In New Jersey, adoption of measures to control NOx emissions from Municipal 
Waste Combustors42 and natural gas pipeline compressor stations.43 New York 
has also adopted regulations limiting NOx emissions from municipal solid 

 
37 310 Code Mass. Regs. § 7.40 (adopting California’s LEV standards); Multi-

State Medium- and Heavy-Duty Zero Emission Vehicle Memorandum of 
Understanding, https://www.nescaum.org/documents/mhdv-zev-mou-20220329.pdf/ 
(multi-state commitment to aggressive measures to promote ZEVs).  

38 N.J. Admin. Code §§ 7:27-14.3, -14.5, -15.5 & -15.8. 
39 6 NYCRR Part 217-6; RCSA 22a-174-27; N.J. Admin. Code §§ 7:27-14 & -15. 
40 6 NYCRR Parts 235, 205, 239, 228, 241 & 226 (New York); RCSA 22a-l 74-

40; RCSA 22a-174-41; RCSA 22a-l 74-44; RCSA 22a-174-20(k) (Connecticut); N.J. 
Admin. Code §§ 7:27-16.1 & -2 (New Jersey); 7 DE Admin. Code 1124 (Delaware). 

41 6 NYCRR Part 231 (New York); RCSA 22a-174-3a (Connecticut); N.J. Admin. 
Code § 7:27-18 (New Jersey); 7 DE Admin. Code 1125 (Delaware) (triggered at low 
thresholds of 25tpy in New Castle County, Delaware and Kent County, Delaware 
compared to 100 tpy for most of the country). 

42 N.J. Admin. Code § 7:27-19.12. 
43 N.J. Admin. Code §§ 7:27-19.5 & -19.8. 

https://www.nescaum.org/documents/mhdv-zev-mou-20220329.pdf/
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waste combustion units.44 Connecticut has stringent NOx limits for municipal 
waste combustors as well.45 

• In New York, regulation of certain oil- and natural gas-fired combustion 
turbines, referred to as “peaking units,” to lower their allowable NOx emissions 
during the ozone season.46 Connecticut also has a rule to limit emissions from 
peaking units at non-major sources of NOx,47 and stringent NOx limits for all 
units at major sources of NOx.48 

• In the City of New York, adoption of significant additional measures to reduce 
emissions of ozone precursors within its jurisdiction.49  

As a result of these strict programs, major power plants in New York reduced 
annual ozone-season NOx emissions by 72.7 percent between 2008 and 2021.50 
Connecticut’s power plants and major non-EGUs reduced ozone-season NOx 
emissions by 75 percent between 2008 and 2021.51 These reductions are expected to 
be even greater following the full retirement of Connecticut’s last remaining coal-
fired power plant in 2021, as well as other measures taken to comply with RACT. 
New Jersey’s annual NOx and VOC emissions have each decreased approximately 45 
percent and 37 percent, respectively, from 2008 to 2017.52 Power plants in New Jersey 
reduced ozone-season NOx emissions by approximately 80 percent between 2008 and 
2019.53 And in that same stretch, Massachusetts reduced its ozone season NOx 
emissions by over 85 percent.54  

Transported ozone pollution produces serious health, welfare, and practical 
consequences for these downwind areas and their residents, resulting in numerous 
days when ozone reaches hazardous levels. For example, over the last three ozone 

 
44 6 NYCRR Part 219-10. 
45 RCSA § 22a-174-38. 
46 6 NYCRR Part 227-3. 
47 RCSA § 22a-174-22f. 
48 RCSA § 22a-174-22e.   
49 See City of New York, OneNYC Initiatives 23-28, 82-85 (Apr. 2018), available 

at https://onenyc.cityofnewyork.us/wp-content/uploads/2018/04/OneNYC-Initiatives-
2.pdf; see also City of New York, OneNYC 2019 Progress Report 36-46, 56, 64, 
available at https://onenyc.cityofnewyork.us/reports-resources. 

50 EPA, Air Markets Program Data, https://ampd.epa.gov/ampd/. 
51 Id. 
52 EPA, National Emissions Inventory, data downloaded 6/14/2022, (excluding 

biogenic, prescribed fire and wildfire emissions), https://www.epa.gov/air-emissions-
inventories/national-emissions-inventory-nei. 

53 EPA, Air Markets Program Data, data downloaded 
6/14/2022,  https://ampd.epa.gov/ampd/. 

54 Id. 

https://www.epa.gov/air-emissions-inventories/national-emissions-inventory-nei
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory-nei
https://ampd.epa.gov/ampd/
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seasons (2019-2021), data demonstrate that New York experienced 36 days—17 days 
in 2021 alone—when the 2015 ozone NAAQS were exceeded at one or more 
monitoring locations in the New York Metropolitan Area.55 The New York State 
Department of Environmental Conservation issued numerous ozone alerts, 
recommending that residents in the specified areas—particularly the elderly, 
children, and people with breathing problems such as asthma—curtail outdoor 
activities.  

Similarly, from 2019-2021, Connecticut has recorded 59 days when ozone 
levels exceeded the 2015 ozone NAAQS.56 New Jersey saw approximately 30 days 
statewide when the 2015 ozone NAAQS were exceeded during the same time period.57 
And in Massachusetts, over the last three ozone seasons (2019-2021), ten different 
monitoring locations have registered unhealthy levels of ozone exceeding the 2015 
ozone NAAQS.58 

4. Litigation History of the Proposal 

 EPA’s promulgation of the 2015 ozone NAAQS on October 1, 2015, triggered 
states’ duties to submit to EPA within three years SIPs containing adequate 
measures to satisfy their Good Neighbor Provision obligations. After states submitted 
complete SIPs, EPA was required to approve or disapprove them within one year. If 
states did not submit SIPs, EPA was required to make findings of failure to submit. 
After disapproving any SIP (in whole or in part), or making findings of failure to 
submit, EPA was required to promulgate FIPs within two years addressing Good 
Neighbor Provision obligations. 

Several upwind states, including Pennsylvania and Virginia, did not timely 
submit SIPs, and after several of the States commenced deadline enforcement 
litigation,59 EPA made the required findings of failure to submit for these states, 
among others, effective January 6, 2020.60 EPA’s findings of failure to submit set a 

 
55 See NYSDEC, Ozone Exceedances and Information, 2021 High Ozone Values 

– 8-Hour Averages, https://www.dec.ny.gov/chemical/38377.html#Values . 
56 https://portal.ct.gov/DEEP/Air/Monitoring/Annual-Summary-Information-

for-Ozone 
57 See N.J. Dep’t of Envtl. Protection [hereinafter NJDEP], Exceedances of Air 

Quality Standards (click News then “Exceedances of Air Quality Standards”, then 
“2021 Exceedances of AQS”,  “2020 Exceedances of AQS”,  etc.), available at 
https://www.nj.gov/dep/airmon/#. 

58 See EPA, Region 1: New England, https://www3.epa.gov/region1/airquality/ 
ma_over.html. 

59 New Jersey v. Wheeler, Case No. 1:19-cv-03247-ABJ (D.D.C.).  
60 84 Fed. Reg. 66,612 (Dec. 5, 2019) (effective Jan. 6, 2020). Following 

publication of EPA’s findings, the litigation was dismissed. See Notice of Dismissal, 
New Jersey v. Wheeler, Case No. 1:19-cv-03247-ABJ, Doc. 9 (D.D.C. filed Jan. 3, 2020). 

https://portal.ct.gov/DEEP/Air/Monitoring/Annual-Summary-Information-for-Ozone
https://portal.ct.gov/DEEP/Air/Monitoring/Annual-Summary-Information-for-Ozone
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statutory deadline of January 6, 2022, for the agency to promulgate FIPs for states 
covered by the notice, unless they submitted SIPs that EPA approved in the 
meantime. EPA did not promulgate FIPs for all states covered by these findings, 
including Pennsylvania and Virginia, which also did not submit approved SIPs in the 
meantime. Deadline enforcement litigation brought by several citizen groups is 
pending.61 

Meanwhile, other upwind states, including Indiana, Kentucky, Michigan, 
Ohio, Texas and West Virginia, submitted SIPs, but EPA failed to approve or 
disapprove them within a year as required by the statute. After several of the States 
commenced deadline enforcement litigation, they reached agreement with EPA on a 
consent decree establishing deadlines for EPA to take action on these SIPs. Notably, 
the consent decree included a contingency provision that extended EPA’s deadline for 
taking final action on the SIPs to December 15, 2022, contingent on EPA proposing 
FIPs for these states by February 28, 2022.62  

The Proposal includes proposed FIPs for the states for which EPA has current 
or anticipated obligations to promulgate FIPs as a result of these statutory and court-
ordered deadlines.  

5. Summary of the Proposal 

 The Proposal addresses interstate transport of ozone by proposing FIPs for 26 
states for which EPA has either (i) not approved a submitted SIP, (ii) has made a 
finding of failure to submit, or (iii) has proposed to rescind a prior SIP approval. The 
Proposal would establish new ozone season emission budgets for nitrogen oxides 
(NOx) beginning in 2023 for power plant sources in these states, and in 2026 for other 
emissions sources outside the power sector. 

 EPA analyzed the scope and nature of the ozone transport problem and now 
proposes emissions budgets using its four-step CSAPR framework. As part of that 
analysis, EPA performed air quality modeling for 2023, 2026, and 2032 and 
contribution projections for 2023 and 2026. 

 In the Proposal, EPA sets emissions budgets for covered upwind states using 
a phased approach. For the first phase, effective in 2023, EPA sets budgets for each 
of the 26 states significantly contributing to downwind nonattainment and 
maintenance problems based on power plants’ full operation of post-combustion 
controls that have already been installed at these plants—including both selective 
catalytic reduction (SCR) and selective non-catalytic reduction (SNCR) equipment—
and that cost up to $1,800 per ton of NOx removed. For the second phase, EPA 

 
61 Sierra Club v. Regan, Case No. 4:22-cv-01992-DMR (N.D. Cal.). 
62 See Consent Decree, New York v. Regan, Case No. 1:21-cv-252-ALC, Doc. 38 

(S.D.N.Y. filed Nov. 15, 2021). 
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proposes to tighten budgets based on installation of additional combustion controls 
at power plants by 2024 that cost up to $1,200 per ton of NOx removed. For the third 
phase, EPA would further tighten budgets based on installation and full operation of 
new post-combustion controls at power plants (primarily new SCR, but also some new 
SNCR) by 2026, that cost up to $11,000 per ton of NOx removed. EPA also accounts 
for anticipated generation shifting throughout these time periods.  

 For non-power plant sources, EPA’s Proposal identifies significant contribution 
from 23 states and sets a schedule of emissions reductions beginning in 2026, based 
on implementation of controls costs up to $7,500 per ton. EPA focuses on two tiers of 
sources emitting greater than 100 tons per year of NOx, but proposes to exclude 
certain categories of sources, such as municipal waste combustors, that produce a 
substantial amount of NOx that could be reduced at marginal costs comparable to the 
control costs for other types of sources included in the Proposal.63 

 EPA’s Proposal includes several other limitations and parameters for the 
proposed budgets and trading program. As in previous ozone transport rulemakings, 
EPA includes assurance levels set at 121 percent of states’ annual ozone season 
emissions budgets. EPA also proposes dynamic emissions budgets, which will be reset 
as the emissions from sources change over time, so that the price of allowances can 
remain commensurate with the marginal costs of operating and installing controls as 
designed. Finally, EPA adds a unit-specific, daily emissions limitation of 0.14 
lb/mmBtu (as a daily average) for large coal-first power plant sources with SCR, to 
be enforced by an allowance surrender penalty. 

 Overall, the cap-and-trade program is similar to prior ozone transport 
rulemakings, though it now includes several enhancements designed to implement 
long-overdue emissions controls and limits on upwind sources, including non-power 
plant sources; to limit excessive emissions on high-ozone days; and to maintain 
budget stringency for operating sources over the coming years. 

States’ Comments on the Proposed Rule 

 The Proposal employs EPA’s settled transport framework to require critical 
emissions reductions in upwind states using a phased approach over the coming 
ozone seasons and a backstop daily emissions rate for certain sources. The States 
support the increased stringency of emissions budgets and inclusion of non-power 
plant sources in the rule. However, the States have identified areas where EPA 
should strengthen the Proposal to require additional emissions reductions sooner, 
better achieving EPA’s statutory mandate and upwind states’ obligations under the 
Good Neighbor Provision to eliminate significant contribution as expeditiously as 
practicable. 

 
63 87 Fed. Reg. at 20,085-86. 
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1. The Proposal would be an important step toward achieving emissions 
reductions from upwind sources that have long burdened the States 
with excessive ozone pollution. 

EPA’s Proposal applies a settled four-step framework using cost-effectiveness 
to apportion required emissions reductions among upwind states. The Proposal 
continues an approach upheld in EME Homer City64 and Wisconsin.65 In EME Homer 
City, the Supreme Court explained that EPA’s four-step framework was a permissible 
method of apportioning the required amount of emission reductions necessary to 
eliminate upwind states’ “significant contributions.” The Court elaborated that EPA’s 
approach reasonably allows the agency to “achieve levels of attainment . . . at a much 
lower overall cost.”66 If finalized, the Proposal would reduce ozone by a total of 14.13 
ppb across all downwind receptors in 2026, 67 with an average improvement of 0.64 
ppb.68 The Proposal anticipates that implementation of the emissions budgets will 
reduce 2026 ozone season NOx emissions from power plants by approximately 90,000 
tons and from non-power plant sources by about 47,000 tons.69 The Proposal would 
achieve substantial progress toward downwind states’ attainment and maintenance 
of the 2015 ozone NAAQS; although EPA must do more to fully satisfy its statutory 
obligations. 

a. The Proposal requires necessary, cost-effective controls for 
power plants. 

The States support the proposed controls on power plant emissions. The 
Proposal requires sources still lacking state-of-the-art combustion control equipment 
to install it. These cost-effective controls are already installed on 99 percent of coal-
fired power plants greater than 25 megawatts (MW)70 and most comparable power 
plants in the States. Their installation will provide additional, necessary emissions 
reductions in upwind states. 

The States also support optimizing operation of already-installed SCRs and 
SNCRs at a projected marginal cost of $1,800 per ton. These costs are reasonable and 
comparable to costs for control equipment already required in many states under the 
Revised CSAPR Update, the current regional ozone transport rule for the 2008 ozone 
NAAQS. Furthermore, these costs are still far lower than the marginal costs of 
additional controls in downwind states, as described below. These near-term 

 
64 EME Homer City, 572 U.S. at 501-03, 519-20, 524. 
65 Wisconsin v. EPA, 938 F.3d 303, 310-11, 323 (D.C. Cir. 2019). 
66 EME Homer City, 572 U.S. at 519. 
67 See 87 Fed. Reg. at 20,097, Table VI.D.3-1. 
68 See id., Table VI.D.3-1. 
69 See id.  
70 Id. at 20,078. 
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requirements will produce readily achievable, necessary emissions reductions at 
relatively low costs. 

The States also support requiring installation of new post-combustion control 
equipment, particularly new SCR, where appropriate. Power plants, including many 
coal plants and combustion turbines in the States, have adopted  SCR or SNCR, which 
are highly effective at reducing NOx emissions.71 These controls are also necessary 
in upwind states, because significant contribution from upwind states persists 
through 2026, the first ozone season when EPA has set emissions budgets to reflect 
installation of these controls across the fleet. Therefore, EPA has reasonably 
determined that new SCR and SNCR on upwind sources lacking these controls will 
be necessary to assist with eliminating this ongoing significant contribution.  

Recent experience with regional ozone transport rules for the 2008 ozone 
NAAQS reinforces the necessity of requiring new post-combustion controls in the 
Proposal. Neither the CSAPR Update in 2016 nor the Revised CSAPR Update in 2021 
required power plants to install new post-combustion controls; yet upwind states are 
projected to continue to emit ozone in such high amounts that their significant 
contributions to downwind nonattainment are projected to persist even under the less 
stringent 2008 standards through 2024. Here, where EPA is implementing the more 
stringent 2015 standards, and significant contribution is projected to persist into 
2026, it is imperative that EPA tighten emissions budgets so that upwind sources will 
finally install these industry-standard controls to limit their emissions as required 
by the Act.   

The Proposal recognizes that it is much more cost efficient for upwind states 
to implement additional controls at lower marginal costs than for downwind states to 
implement ever more stringent controls. The costs of up to $11,000 per ton of NOx 
removed for new SCRs and SNCRs are higher than the costs of near-term measures 
EPA is requiring in 2023 and 2024, but even these costs are comparable to or less 
than the marginal costs for additional controls in the downwind States that have long 
been burdened by excessive ozone pollution from upwind sources. To the extent EPA 
considers cost in establishing levels of control stringency to set state-specific 
emissions budgets, it can do so reasonably only by accounting for the much more 
stringent and costly controls mandated in downwind states that require their sources 
to employ Reasonably Available Control Technology (RACT). Downwind states in the 
Ozone Transport Region (OTR), including Connecticut, New York, New Jersey, 
Massachusetts, and Delaware, are required to implement RACT state-wide, which 
entails a set of controls that, in many cases, go far beyond the Proposal’s control 
stringency.72  

 
71 Id. at 20,080. 
72 See id. at 20,085, 20,148, 20,097. 
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For example, Connecticut’s emission control program for fuel-burning emission 
sources of NOx is based on a control stringency of $13,118 per ton of NOx emissions 
reductions.73 Likewise, New York’s RACT requirements correspond to approximately 
$5,500 per ton of NOx emissions reductions, well above the Proposed Rule’s $1,800 
per ton control stringency for the first few years of implementation.74 New Jersey has 
also required controls that significantly exceed the Proposed Rule’s 2026 $11,000 per 
ton control stringency, including controls for oil-fired boilers at up to $18,000 per ton 
of NOx emission reductions and SCR controls for natural gas turbines (compressor 
turbines) between $7,033 and $18,983 per ton of emissions reductions.75 New Jersey’s 
ozone season cost effectiveness for installing water injection on a HEDD unit is 
$44,000 per ton of NOx removed.76  

Several downwind states additionally require RACT-based controls for some 
non-EGU emissions sources.77 These RACT-based controls for EGU and non-EGU 
NOx sources in the OTR states have resulted in significant NOx reductions, as 
discussed above.  

The Proposal is a positive first step toward equalizing upwind and downwind 
control costs. The far greater control stringencies downwind states must impose 
because of lax upwind emission budgets creates an imbalance, however, where many 
upwind states are permitted to under-control emissions sources in their states while 
downwind states are compelled to heavily control their in-state emission sources. This 
situation may result in greater overall control costs across the region than would be 
the case were EPA to impose a control stringency that brings the upwind states closer 
to parity with the downwind states. Just as EPA has an obligation to avoid over-
control of sources in upwind states, EPA also has an obligation to avoid under-control 
of sources in those states.78  

 
73  RCSA 22a-174-22e(h)(1)(A)(iii). 
74 NYSDEC, DAR-20 Economic and Technical Analysis for Reasonably 

Available Control Technology (RACT) (Aug. 8, 2013), available at 
https://www.dec.ny.gov/docs/air_pdf/dar20.pdf. 

75 See New Jersey State Implementation Plan Revision for Infrastructure and 
Transport Requirements for the 70 ppb and 75 ppb 8-hour Ozone NAAQS and 
Negative Declaration for the Oil and Natural Gas Control Technique Guidelines (May 
13, 2019), available at https://www.nj.gov/dep/baqp/PDF%20for%20posting/Final.pdf  

76 Id.  
77 See, e.g., N.J. Admin. Code 7:27-19.8 (stationary reciprocating internal 

combustion engines); N.J. Admin. Code 7:27-19.2 (municipal waste combustors); 
RCSA 22a-174-20; 22e; 22f and 22a-174-32 (RACT for NOx and VOC stationary EGU 
and non-EGU sources); see 87 Fed. Reg. at 20,085-86, 20,097, 20,148. 

78 See EME Homer City, 572 U.S. at 523 (“[W]hile EPA has a statutory duty to 
avoid over-control, the Agency also has a statutory obligation to avoid ‘under-control,’ 
i.e., to maximize achievement of attainment downwind.”). 
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Every state is required by law to fully eliminate its significant contribution to 
nonattainment or failure to maintain in any downwind state, and the emissions 
budgets must be set at levels that will realistically accomplish that. By selecting a 
control stringency that is far closer to parity with the higher control stringencies 
already implemented by several downwind states, the Proposal makes progress 
toward reducing the imbalance in controls costs and stringency between downwind 
states and upwind states that continue to have poorly controlled sources. 

b. The Proposal provides long-overdue regulation of non-power 
plant sources. 

For non-power plant sources, the States support inclusion of major stationary 
sources in the emissions budgets. By requiring control equipment costing up to $7,500 
per ton, EPA would impose control costs that are roughly comparable to, but lower 
than, costs for controls on power plants. Non-power plant sources have not been 
included in the most recent regional ozone transport rules, but in an earlier regional 
trading program, the NOx SIP Call, EPA found significant contribution from non-
power plant sources.79 EPA’s analysis has reasonably identified available, cost-
effective emissions reductions from these sources that can assist in reducing upwind 
significant contribution. 

In setting emissions budgets that include reductions in non-power plant 
sources’ emissions, EPA has reasonably relied on available data to determine the 
effective emissions reductions that can be achieved by these sources, even as it seeks 
to further refine its information. As the Wisconsin court held, scientific uncertainty 
or even administrative infeasibility would not justify declining to include these 
sources.80 Therefore, EPA was not only allowed, but was required, to identify 
emissions reductions from non-power plant sources, and failure to do so would have 
been unreasonable and contrary to recent case law. 

Emissions reductions from non-power plant sources are necessary to address 
upwind significant contribution, which persists through at least 2026, when the 
emission budgets first account for reductions from these sources. Upwind states—
and EPA, when promulgating FIPs—are required to eliminate, not just reduce, 
upwind significant contribution as expeditiously as practicable.81 Especially when 

 
79 See EPA, Finding of Significant Contribution, 63 Fed. Reg. 57,356, 57,358-

59 (Oct. 27, 1998). 
80 938 F.3d at 319 (finding that EPA’s uncertainty about non-power plant 

sources did not rise to the level of an impossibility in quantifying good neighbor 
obligations in the CSAPR Update). 

81 See North Carolina v. EPA, 531 F.3d 896, 908 (D.C. Cir.), mod. on reh’g in 
part, 550 F.3d 1176 (D.C. Cir. 2008) (“Because [regional transport rulemaking] is 
designed as a complete remedy to section 110(a)(2)(D)(i)(I) problems, as EPA claims, 
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significant contribution persists long after downwind attainment deadlines, EPA 
must regulate sources such as major upwind non-power plant stationary sources 
where it has reasonably determined that meaningful emissions reductions are 
available, and particularly where cost-effective controls for non-power plant sources, 
like those imposed on power plants, can achieve such reductions. 

Even though the emissions reductions achieved from regulating non-power 
plant sources are less than those achieved from regulating power plants, the 
reductions are meaningful, accounting for an additional average reduction of about 
0.2 ppb at each nonattainment receptor in 2026.82 EPA can and must reasonably 
regulate them. Significant contribution is comprised of many relatively small 
contributions from sources in upwind states that combine to prevent timely 
attainment and interfere with maintenance of the ozone NAAQS in downwind areas 
such as the States. Therefore, to eliminate significant contribution impacting 
downwind states, EPA must require emission reductions from a variety of sources, 
including categories not currently regulated. EPA has demonstrated that meaningful 
emission reductions from non-power plant sources are available and necessary to 
eliminate significant contribution, and has reasonably included such reductions in its 
formulation of emission budgets for the covered states. 

c. The Proposal makes progress toward addressing the impacts of 
ozone on overburdened communities.  

Executive Order 12,89883 directs federal agencies to identify and address 
disproportionately high and adverse human health or environmental effects of their 
programs, policies, and activities on populations of color and low-income populations. 
Exposure to ambient ozone causes a variety of negative effects on human health, 
including asthma exacerbation and premature mortality.84 Children of color and 
children in families living with economic resources less than the federal poverty 
standard have significantly higher rates of asthma than the general population.85 
Black and Native American people in particular have significantly higher asthma 

 
. . . [it] must do more than achieve something measurable; it must actually require 
elimination of emissions from sources that contribute significantly and interfere with 
maintenance in downwind nonattainment areas.”) (emphasis added). 

82 87 Fed. Reg. at 20,093, tbl. VI.D.1-2; id. at 20,097, tbl. VI-D.3-1. 
83 See Executive Order No. 12,898, 59 Fed. Reg. 7,629 (Feb. 16, 1994). 
84 85 Fed. Reg. 68,974 (Oct. 30, 2020). 
85 See 85 Fed. Reg. 49,850 (Aug. 14, 2020). 
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rates than other races.86 As a result, these groups have a greater potential for ozone-
related health impacts due to the higher prevalence of asthma.  

Additionally, Black persons ages 35 and older experienced up to three times as 
many deaths per capita from cardiovascular disease as their White counterparts 
between 2016 and 2018.87 EPA has previously concluded that available evidence 
suggests a causal relationship between ozone exposure and cardiovascular effects.88 
EPA must consider the environmental justice implications of the Proposal, including 
the significant evidence suggestive of increased risks from ozone exposures based on 
socioeconomic status.  

Further, limiting upwind significant contribution, especially on high-ozone 
days, is particularly important in light of the ongoing COVID-19 pandemic, as ozone 
exposure has been linked to worse health outcomes from COVID-19.89 Additionally, 
people of color, especially Black Americans, have been found to be disproportionately 
affected by COVID-19.90 The ongoing pandemic further exacerbates the 
disproportionate harms people of color and those living in poverty face from ambient 
ozone exposure, and should further motivate EPA to act as expeditiously as possible 
to ameliorate the problem.  

In light of the evidence that ozone disproportionately harms these populations, 
EPA must act to eliminate significant interstate ozone transport as expeditiously as 
possible and particularly limit high-ozone days to address the longstanding, 
disproportionate risks to already overburdened communities from ozone pollution.91 
The enhanced measures in the Proposal are critical to protecting these communities, 
and EPA should strongly consider strengthening the Proposal to further reduce this 
burden. 

 
86 Center for Disease Control, Most Recent National Asthma Data, 

https://www.cdc.gov/asthma/most_recent_national_asthma_data.htm. 
87 Centers for Disease Control, Interactive Atlas of Heart Disease and Stroke, 

https://nccd.cdc.gov/DHDSPAtlas/Default.aspx?state=DC. 
88 See Integrated Science Assessment for Ozone and Related Photochemical 

Oxidants (Final Report, Apr. 2020) § 4.2.18, available at 
https://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=348522. 

89 Xiao Wu et al., Exposure to air pollution and COVID-19 mortality in the 
United States: A nationwide cross-sectional study, MEDRXIV. 

90 See, e.g., Erin K. Stokes et al., Coronavirus Disease 2019 Case Surveillance 
– United States, January 22-May 30, 2020, MMWR MORB MORTAL WKLY REP 2020, 
69, 759-765; Gregorio A. Millett et al., Assessing differential impacts of Covid-19 on 
black communities, 47 ANNALS OF EPIDEMIOLOGY 37-44 (2020). 

91 See 87 Fed. Reg. at 20,112. 
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2. Despite the substantial emissions reductions in the Proposal, EPA 
should strengthen the Proposal to eliminate significant contribution 
as expeditiously as practicable. 

The Good Neighbor Provision requires that EPA, when issuing FIPs, eliminate 
upwind states’ significant contribution to downwind nonattainment and maintenance 
problems as expeditiously as practicable, and no later than downwind states’ next 
attainment date, unless EPA can demonstrate that it is impossible to do so.92 The 
marginal area attainment deadline for the 2015 ozone NAAQS passed in 2021, with 
several States unable to reach attainment, and the moderate area deadline is swiftly 
approaching in 2024. Because attainment is based on the three preceding years’ ozone 
levels, by the time the Proposal takes effect, two of these three years (2021 and 2022) 
will have already passed. The Proposal makes important reductions in upwind ozone 
pollution, but EPA must further strengthen its requirements to eliminate upwind 
states’ significant contribution altogether. Even if EPA can demonstrate that 
eliminating significant contribution by 2023 is impossible, it must eliminate it by 
2024, or by 2025 if impossible in 2024, and so on. If EPA cannot eliminate significant 
contribution by the 2024 deadline, and downwind nonattainment persists beyond 
that, as projected, EPA should not wait until the next attainment deadline in 2027 to 
provide a full remedy, but instead should implement measures, including those 
described below, to eliminate significant contribution as expeditiously as practicable. 

a. The Proposal does not eliminate significant contribution within 
the timeframe required by the Act. 

Wisconsin requires EPA to eliminate, not just reduce, significant 
contribution.93 The Proposal does not eliminate significant contribution by 2023 (in 
time for the 2024 deadline), nor as expeditiously as practicable in 2024 or 2025 or 
2026 (in time for the 2027 deadline). For example, in the tri-state New York 
Metropolitan Area, monitors in Fairfield and New Haven, Connecticut, are projected 
to be in nonattainment or maintenance status in 2026, with upwind power plant 
sources continuing to contribute pollution in quantities amounting to more than 1 
percent of the NAAQS.94 As a result, EPA should take more aggressive steps to 
increase the stringency of upwind emissions budgets to reduce more pollution sooner. 

 

 
92 Wisconsin, 938 F.3d at 319. 
93 Id. at 317. 
94 See, e.g., EPA-HQ-OAR-2021-0668-0070 “2026 EGU Contributions” tab, 

Cells AS150, AS152, AS153, AS158;” see also “2026 NonEGU Contributions” tab, 
Cells AS150, AS152, AS153, AS158; see also 87 Fed. Reg. at 20,093, Table VI.D.1-2; 
87 Fed. Reg. at 20,096; Table VI.D.2-2. 
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In addition, even the emissions reductions achieved by 2026 are insufficient. 
The Wisconsin court remanded the CSAPR Update because “[t]he Clean Air Act 
requires upwind States to eliminate their significant contributions to downwind 
ozone nonattainment by prescribed deadlines.”95 The CSAPR Update not only failed 
to do so by the next attainment deadline; it did not purport to do so by any attainment 
deadline. Here, the Proposal simply relies on improving downwind air quality by 
2032, not additional upwind emissions reductions after 2026, to eliminate significant 
contribution. This is insufficient under Wisconsin. Instead—and assuming 
elimination of significant contribution by 2026 is impossible, which EPA has not 
demonstrated—EPA should have modeled years between 2026 and 2032 to determine 
if downwind air quality problems persist in 2027, 2028, etc., and if so, whether and 
how to achieve additional necessary emissions reductions.  

b. Additional emissions reductions are available from greater use 
of already installed controls at power plants. 

In the Proposal, EPA determined that reductions from optimizing installed 
SCR (installed on 60 percent of the coal-powered fleet) will be available in 2023 and 
set an emissions benchmark at 0.08 lb/mmBtu reflecting such optimized operation. 
While the States support EPA’s determination to tighten the emissions benchmark, 
the new rate is still higher than the typical rate achieved by sources actually running 
their controls: over half of power plants during their third-best season of operation 
achieved a 0.068 rate or lower.96 In 2021, 71 percent of SCR-equipped power plant 
sources in certain states covered by the Proposal achieved better than the 0.08 rate 
EPA proposes.97 Ample data thus supports a lower benchmark rate for power plants 
with SCR, along with commensurately tightened upwind emissions budgets in 2023 
and subsequent years. 

The data EPA used to derive the 0.08 lb/mmBtu rate illustrate that the rate is 
too lax. EPA relied on historical data for recent years during which sources were not 
fully operating their controls, according to agency findings. EPA has repeatedly 
underestimated the emissions reductions available from SCRs and should not do so 
again. Establishing a benchmark rate that is too lenient permits upwind states to 
continue emitting far too much ozone precursor pollution. 

c. Additional emissions reductions are available from new SNCRs 
sooner than new SCRs and their timelines should be de-coupled. 

The Proposal recognizes that new SNCR control equipment is cost-effective for 
sources emitting less than 100 tons per year of NOx, and also that such equipment 

 
95 938 F.3d at 319. 
96 EGU NOx Mitigation Strategies Proposed Rule TSD, EPA-HQ-OAR-2021-

0668-0125, at 8-9.   
97 EPA-HQ-OAR-2021-0668-0115, at Cell I4. 
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could be installed much sooner than 2026. However, the current Proposal 
unnecessarily links the timeline for new SCR and SNCR installation. For sources 
that will install SNCR, earlier installation could reduce NOx emissions by as much 
as 1,000 tons as early as 2024 because installation times are approximately 16 
months, much shorter than the up to 48 months EPA believes it will take for fleetwide 
SCR installation. Therefore, EPA should de-couple the SCR and SNCR timelines and 
set emissions budgets to require SNCR sooner to comply with the statutory mandate 
to eliminate significant contribution as expeditiously as practicable. 

d. Assuming new power plant controls are not possible by 2023, 
EPA should require additional controls as soon as they are 
possible. 

Wisconsin reaffirmed the statutory command to eliminate significant 
contribution as expeditiously as practicable. But EPA has postponed additional 
controls until the next attainment deadline for downwind states. If additional power 
plant controls are not possible—and EPA must first make a more complete 
demonstration showing this is the case—then additional controls should be required 
by the next possible ozone season. If power plant controls are not available by 2023, 
then they should be required as soon as possible thereafter: the earliest possible of 
2024, 2025, or 2026. Moreover, even if controls are potentially unavailable fleetwide 
for the beginning of the 2023 ozone season, if they are likely to be available sometime 
during the season, EPA should still set emission budgets for the year based on the 
time when they can be installed. 

EPA should set emissions budgets at a level that will require power plant 
combustion controls for the 2023 ozone season. Installation time is six to eight 
months, so even if they are not available for the beginning of the season, they could 
be installed during the season. Units plainly have notice that combustion controls 
will be required, and, indeed, many units that currently lack them are required to 
have them installed under the Revised CSAPR Update for the 2008 ozone NAAQS 
currently in force. Any units not covered by the Revised CSAPR Update, or that 
cannot get these controls installed, can purchase allowances, leading to generation 
shifting to lower-emitting sources. 

Even if not all power plants can install SCR before 2026, as EPA determined, 
that does not mean that none can. EPA thus should consider phased emissions 
reductions as SCR installations become available. For example, if 30 percent of power 
plants can install SCR by an ozone season before 2026, emissions budgets should be 
reduced accordingly. 



21 

e. EPA should not exclude certain non-power plant sources such 
as municipal waste combustors that produce a substantial 
amount of NOx that could be reduced at reasonable cost. 

Finally, significant and meaningful additional reductions are available from 
units producing less than 25 megawatts, such as municipal solid waste combustors. 
As the Ozone Transport Commission recommended in 2021, EPA should include 
these units.98 If NOx can be reduced at $2,900 to $6,600 per ton as estimated, these 
costs are well within the thresholds established for non-power plant sources. With 
respect to the request for comment at 87 Fed. Reg. 20,083 on whether there should 
be exemptions for infeasibility, the Wisconsin court made clear that infeasibility is 
not impossibility. Therefore, if any such sources seek an exemption or delay of 
implementation, they must demonstrate impossibility. 

3. Dynamic budget updates and banking restrictions are necessary and 
required to ensure upwind states eliminate their significant 
contribution. 

The Proposal correctly observes that emissions budgets from prior rules have 
proven too lenient in recent years—allowance prices plummeted and NOx emissions 
rose.99 For example, EPA highlights the Miami Fort Unit, equipped with SCR, which 
tripled its ozone-season NOx emission rate between 2017 and 2019.100 Therefore, the 
Proposal must go beyond the measures included in prior transport rules to address 
their shortcomings. The dynamic budget updates and restrictions on allowance 
banking are necessary. Maintaining the stringency of NOx reductions measures is 
required when, even under the current Proposal, significant contribution continues 
in 2026, more than a decade after promulgation of the 2015 ozone NAAQS and seven 
years after SIPs addressing Good Neighbor obligations were due. EPA’s proposed 
approach to budgets and allowances is consistent with EPA’s discretion, recognized 
in EME Homer City and Wisconsin, to define upwind significant contribution 
“amounts.”101  

 
98 Ozone Transport Comm’n, Notice of Actions Taken by Ozone Transport 

Comm’n at Annual Public Meeting, June 15, 2021, available at 
https://otcair.org/upload/Documents/Meeting%20Materials/OTC%20Announcement
%20of%20Actions%20Taken%2020210615.pdf; see 87 Fed. Reg. at 20,086. 

99 87 Fed. Reg. at 20,095-96; see EPA, CSAPR Allowance Prices Jan. 2017 to 
Feb. 2022, EPA-HQ-OAR-2021-0668-0146. 

100 Id. at 20,045 & n16. 
101 EME Homer City, 572 U.S. at 519-20; Wisconsin, 938 F.3d at 320. 
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4. Daily emissions limits are useful as a backstop, but the proposed 
allowance surrender model will not ensure rates are achieved if 
allowance prices fall. 

a. Downwind States have long sought daily emissions rates and 
support EPA’s decision to adopt such measures. 

Downwind states have long sought daily emissions limits as a complement to 
EPA’s seasonal, mass-based allowance trading program. The States thus support 
EPA’s proposal to adopt such limits. EPA has documented the need for these limits 
in the Proposal and supporting Technical Support Documents.102 Wisconsin and EME 
Homer City bolster EPA’s authority to adopt these limits in recognizing EPA’s 
discretion to determine significant contribution.  

Daily rates will particularly assist in reducing impacts on overburdened 
communities. In communities and neighborhoods already struggling with elevated 
ozone pollution, reducing the number and severity of high-ozone days is critical to 
reducing the impacts on children with asthma, outdoor workers, and older people, 
some of the people most impacted by poor air quality. As discussed above, the 
consequences of ozone pollution are disproportionately borne by people of color and 
those living below the federal poverty standard. 

Additionally, as New York and other downwind states have demonstrated in 
petitions brought under Section 126(b) of the Act, unit-specific short-term emissions 
limits are a complementary tool to a regional allowance trading program that can be 
used to address persistent upwind significant contribution. Unit-specific short-term 
emissions limits for many of the sources in the upwind states covered by this Proposal 
are part of the relief requested in the State of New York’s March 2018 Clean Air Act 
Section 126(b) petition, which was remanded to EPA in September 2020.103 As with 
the NOx SIP Call, EPA may consider addressing its overdue action on New York’s 
petition through action in this regional transport rulemaking. Delaware and 
Maryland’s respective 2016 Section 126(b) petitions, which EPA denied in 2018, 
requested similar measures, demonstrating the need for short-term limits, 
particularly related to high-ozone days.104 Therefore, EPA’s inclusion of these short-
term limits as a complement to the seasonal allowance trading program is a well-
supported, appropriate measure long sought by downwind states. 

 
102 87 Fed. Reg. at 20,110-11; EGU NOx Mitigation Strategies Proposed Rule 

Technical Support Document (TSD), EPA-HQ-OAR-2021-0125, at 29; Ozone 
Transport Policy Analysis TSD, EPA-HQ-OAR-2021-0668-0133, App’x G at 90.  

103 See New York v. EPA, 964 F.3d 1214, 1226 (D.C. Cir. 2020). 
104 See 83 Fed. Reg. 50,444, 50,446-47 (Oct. 5, 2018). 
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b. Data on short-term emissions strongly support imposition of 
daily limits. 

Data on short-term emissions, particularly on high-ozone days (and the few 
days preceding them), strongly support the imposition of daily backstop rates. The 
Proposal identifies sources of interstate ozone pollution in upwind states such as 
Missouri and Pennsylvania where SCR controls were not operating for substantial 
periods of recent ozone seasons.105 The Proposal further observed that downwind 
states pointed to instances of elevated upwind source NOx emissions on the day of or 
preceding an ozone exceedance in a downwind state.106 Because individual 
occurrences of high ozone are particularly dangerous to public health, and because 
downwind attainment and maintenance are determined based on a few days of peak 
levels, uneven operation of installed controls on upwind sources—even if they may 
comply with an overall seasonal average rate—can wreak havoc on downwind health 
and frustrate compliance with the NAAQS. Therefore, EPA’s analysis of high daily 
NOx rates in later years of the CSAPR Update implementation supports the 
Proposal’s inclusion of a backstop rate to complement seasonal emissions budgets. 

c. The compliance mechanism for daily limits should be 
strengthened to ensure sources meet the daily rates. 

Despite the benefits of a daily emissions limit, the States have concerns about 
the proposed compliance mechanism’s effectiveness. The allowance surrender 
enforcement provision will only incentivize compliance if allowance prices remain 
comparable with control costs. The price for surrendered allowances may also not be 
commensurate with harm caused to downwind populations—particularly in 
overburdened communities—and the price for surrendered allowances may be grossly 
out of proportion to the harm caused to downwind States if excess transported ozone 
causes continued downwind nonattainment. 

Fundamentally, allowance surrender—even at a penalty ratio—is an after-the-
fact penalty, not necessarily a deterrent. To give the daily limits more “teeth,” EPA 
should strengthen the deterrence aspect. Emissions limit exceedances should only be 
covered by allowance surrender up to a certain percentage, similar to the assurance 
provisions in state emissions budgets. Anything beyond the limit should be 
considered a violation of the Act, subject to Clean Air Act enforcement and penalties.  

 
105 See Ozone Transport Policy Analysis TSD, EPA-HQ-OAR-2021-0668-0133, 

App’x G at 90; see, e.g., 2021 NOx Rates for 234 SCR Coal Units, EPA-HQ-OAR-2021-
0668-0081, at Cells E51, E61, E83, E90, E91, E115, E116, E118, E160, E162. 

106 87 Fed. Reg. at 20,111 & n256 (citing Comment from Ben Grumbles, 
Secretary, Maryland Department of the Environment on the Revised CSAPR Update, 
EPA-HQ-OAR-2020-0272-0094). 
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5. EPA should continue to use 1 percent of the NAAQS as the screening 
threshold at CSAPR Step 2 and should rescind its 2018 alternative 
thresholds memorandum. 

EPA has continued to apply a 1-percent-of-the-NAAQS screening threshold to 
determine which upwind states are linked to downwind receptors at CSAPR Step 
2.107 The States support continued use of this threshold, as it makes the linkage 
analysis more stringent as the NAAQS have become more stringent. This screening 
threshold appropriately captures a meaningful proportion of upwind contribution to 
downwind nonattainment and maintenance receptors and provides a straightforward 
method for separating significant contribution from amounts that are truly de 
minimis. 

The States also urge EPA to rescind its 2018 memorandum108 that suggested 
that alternative screening thresholds, such as 1 ppb, could be appropriate for SIPs. 
Allowing states or EPA to use a higher threshold, such as 1 ppb, would be a departure 
from EPA’s longstanding precedent of using 1 percent of the ozone NAAQS.109 
Moreover, the analysis in the 2018 memo is inadequate to support a piecemeal, ad 
hoc use of different screening thresholds. The memo contains no evaluation regarding 
the result of such approach on downwind states’ ability to attain and maintain the 
relevant NAAQS.  

Reducing the amount of upwind contribution that must be addressed in an 
upwind state’s SIP or FIP would necessarily increase the amount of ozone that a 
downwind state would be required to address on its own. This would further impede 
downwind states’ abilities to attain the NAAQS. The increased amount of upwind 
pollution that the 2018 memo proposed to allow could mean the difference between 
attainment and nonattainment for some downwind States. The practical effect of 
allowing a higher contribution screening threshold would be to shift responsibility for 
upwind pollution from upwind to downwind states, even as the ozone NAAQS have 
become increasingly stringent.  

Further, allowing different states contributing to a collective problem to use 
different air quality threshold rates to avoid regulation is inequitable, as well as 
arbitrary and capricious. Therefore, the States continue to support use of a threshold 

 
107 87 Fed. Reg. at 20,074. 
108 See EPA, Analysis of Contribution Thresholds for Use in Clean Air Act 

Section 110(a)(2)(D)(i)(I) Interstate Transport State Implementation Plan 
Submissions for the 2015 Ozone National Ambient Air Quality Standards, EPA-HQ-
OAR-2018-0170-0027 (Aug. 31, 2018). 

109 Moreover, in 2009, many East Coast and Midwest States signed on to a 
letter to EPA supporting the 1 percent threshold, including a number of the upwind 
States here. See https://otcair.org/upload/Documents/Correspondence/Final%20 
Recommendation%20Letter_090902.pdf. 



25 

of 1 percent of the NAAQS and urge EPA to rescind the 2018 alternative thresholds 
memorandum. 

6. EPA’s contemplation of any additional time beyond 2026 for facility-
specific compliance should be extremely rare. 

EPA requests comment on whether it should provide a limited amount of time 
beyond the 2026 ozone season for specific facilities to meet emissions limitations 
based on a demonstration of necessity.110 Given EPA’s delay in requiring non-power 
plant controls until 2026, the circumstances where EPA should even contemplate 
allowing more time upon a showing of “necessity” should be extremely rare. Since 
EPA would effectively allow a facility to continue emitting amounts of air pollution 
past downwind States’ attainment deadline, under Wisconsin the showing of 
“necessity” must rise to the level of an actual “impossibility.” If EPA does allow for 
this, it should set an early deadline and provide an opportunity for public notice and 
comment. 

Conclusion 

The States are downwind areas that employ some of the strictest air pollution 
controls in the country, but still struggle to attain and maintain the 2015 ozone 
NAAQS, due in large part to the interstate transport of ozone precursors from upwind 
states, with significant impacts to public health and welfare. EPA must use its 
authority under the Act to eliminate the excessive upwind emissions that prevent the 
States from attaining and maintaining the standard, and it must require those 
emission reductions as expeditiously as practicable. The Proposal provides some 
welcome relief, but must be further strengthened to fully remedy upwind pollution 
within the timeframe required by the Act.  

 

 
110 87 Fed. Reg. at 20,104. 
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